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CURRENT TOPICS 


Law Reform: The Lord Chancellor’s Statement 

WHEN he moved the second reading of the Crown 
Proceedings Bill in the Lords, on 4th March, the Lorp 
CHANCELLOR indicated a few of the many other “ peaks ”’ 
of law reform which he had to “ scale.’’ One Bill which he 
hoped to introduce “in a not far distant future ’’ was one 
implementing the recommendations of the Rushcliffe Report, 
for, his lordship said, “it is not very much good facilitating 
procedure against the Crown unless we take the next step, 
and see that no one is precluded by lack .of means from 
bringing those proceedings.”’ He hoped further that in the 
“very near future’’ he might have some announcement 
to make with regard to the question of the reconsideration of 
legal procedure, particularly with a view to seeing whether 
the cost can be reduced. In connection with divorce, the 
Denning Committee had done a very good piece of work, 
and it occurred to his lordship that a similar committee might 
usefully investigate the question of county courts, and also 
the other divisions of the High Court. He was also very 
anxious to embark on a project of consolidation and of 
getting a branch of the Parliamentary Counsel’s office that 
really could devote its attention to the consolidation which 
was sadly needed. Another matter which had been almost 
entirely neglected between the wars was the reform of statute 
law, a task calling for urgent attention. We do not need 
to wish the Lord Chancellor more power to his elbow, for 
he obviously has enough. There is, however, one important 
matter which he omitted to mention, and of which we have 
heard little for some time. Before the war the Law Revision 
Committee secured a number of important law reforms relating 
to such matters as the status of married women, the question 
of joint tortfeasors, and in 1945 the law of contributory 
negligence. There are still many anomalies to clear away. 
For example, the doctrine of consideration is under sentence 
of death and awaiting execution. The courts can deal them 
wounding, but not mortal blows, as in Central London Property 
Trust, Ltd. v. High Trees House, Ltd. [1947] 1 K.B. 130, 
where an agreement was enforced although it was not 
supported by consideration. It remains for the Legislature 
to deal them their quietus. 


Jury Trial Again 
THE new Order in Council (p. 151 of this issue) revoking 
war-time restrictions on the British jury system is a welcome 
beginning to the long-awaited restoration of some of the 
most precious constitutional safeguards of our liberty 
From ist January, 1948, the number of a jury will be twelve 
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again as it used to be, and the upper age limit will be sixty. 
From 4th April of this year juries will again sit in the hearing 
of civil actions, and in coroners’ courts. We did not know 
what the value of jury trial was until it became impaired. 
In matters affecting the reputation and also generally on 
questions of damages many lawyers prefer the verdict of a 
jury of twelve laymen to the judgment of one lawyer. Lorp 
BROUGHAM, “‘as a practical lawyer,”’ considered the jury an 
“almost perfect invention for the purposes of judicial 
inquiry.’ The tremendous advantages of obtaining the 
common level of opinion by choosing at random twelve 
citizens subject to a wide qualification are manifest. In 
criminal matters they are neither bound by nor create prece- 
dent, and their verdicts have tended to be uniform rather 
with public opinion than with the law wherever there has 
been a sharp difference between the two. This has been 
a contributing factor towards the reform of obsolescent 
laws. Professor HoLDsworTtH said that juries can decide 
hard cases equitably without making bad law. The jury 
system tended, he said, to make the law intelligible. Another 
authority, Mr. Justice MAULE, told a jury: ‘‘ Youarea British 
jury and you can do what you please.”” This seems to sum 
up all the advantages and disadvantages of jury trial. Pro- 
vided that juries are not asked to try to understand too many 
complicated questions of law, and can give clear-cut answers 
on straight issues of credibility or reputation or criminal 
responsibility, they are an invaluable part of the constitution, 
which should never be impaired except in the gravest 
emergency. 


The Accountant’s Certificate Rules, 1946 


Ir the Accountant’s Certificate Rules, 1946, are to attain 
their object, co-operation between the legal and accountancy 
professions will be essential. An article in the Accountant 
for 8th March, by Mr. W. F. WHELAN, who is a member 
both of the Institute of Chartered Accountants and the 
Society of Incorporated Accountants and Auditors, indicates 
points on which it is desirable for closer agreement to be 
reached between the representatives of the two professions. 
It appears to Mr. Whelan that the commentary issued by The 
Law Society, wherein it is suggested what work should be 
done to comply with r. 4, will be more liable to criticism 
than the rules themselves. He quotes r. 4 (d) which enjoins 
the making of a comparison, as at not fewer than two dates 
selected by the accountant, between (i) the liabilities of the 
solicitor to his clients and, if trust money has been paid into 
the client account under the Solicitors’ Trust Accounts 
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Rules, to the cestits que (rustent, as shown by his books of 
account ; and (ii) the balances standing to the credit of his 
client account The suggestion (d) is: ‘to extract 
client ledger balances at selected dates and to agree these 
balances with cash held on client account.” Mr. Whelan 
observes that the rules do not confine the accountant to an 
examination of the client ledger, and says that this is right, 
for the solicitor may have paid client money into office 
account, in which case it will appear as a credit balance on 
the office ledger account, or in the office column of a dual 
purpose ledger, and such a balance, being a liability of the 
solicitor to his client, must be taken into account in making 
the comparison laid down in r. 4 (d). He accordingly suggests 
an amendment to The Law Society’s proposals in order to 
comply with the letter and the intention of the rule. 


The Audit 

THERE were further important comments on The Law 
Society’s commentary on the rules in Mr. WHELAN’S article. 
He wrote : “ As the content of a‘ complete audit of a solicitor’s 
accounts (in so far as a complete audit is practicable) ’ is not a 
matter on which there is any agreement or common under- 
standing in the accountancy profession, it may or may not 
contain the checks specified in the rule as expanded in the 
notes. In the past, a complete audit could have comprised 
the checking of every addition and posting in the books 
and the vouching of the office account payments with the 
vouchers available (none being normally available for pavy- 
ments to, or on behalf of, clients). This audit programme 
would not necessarily discover a breach of the rules ; in fact, 
it might be far less efficient in such a purpose than the more 
limited tests suggested by The Law Society. No doubt 
the necessity now of giving the certificate that the accountant 
has satisfied himself that the solicitor has complied with the 
rules will cause the former to introduce into his ‘ complete ' 
audit programme most, if not all, of the checks suggested 
in the note to r. 4."". On the question of the test vouching 
of the cash books and ledger accounts, Mr. Whelan suggested 
that as vouchers lose much of their meaning separated from the 
rest of the papers dealing with the particular matter, the 
best plan is to call for the files relating to a number of matters, 
for which there are separate accounts in the ledger, and the 
request should not be limited to accounts where client money 
is involved. He added that accounts showing payments and 
receipts on office account should also be subject to examination 
in case the vouchers should reveal that the money should in 
fact have been dealt with through client account. The 
vouching of the ledger accounts should be supplemented 
by the checking of the entries therein with the cash book and 
other books of prime entry. Mr. Whelan’s article merits 
careful study, not only because of his high sense of the duty 
of a qualified accountant in certifving what he believes to be 
the correct position, but also because of his appreciation of 
the special characteristics of solicitors’ practices. 


Lay Justices 

Lord GopparD has surprised many people by placing the 
weight of his authoritative opinion on the side of lay 
magistrates and against the professionalising of the bench. 
Hitherto his utterances on the subject of magistrates have 
been more concerned with individual cases where magistrates 
have failed in their public duties than with any assessment of 
their general level of attainment. He has now stated, before 
the Royal Commission on Justices of the Peace on 14th March, 
that as a general rule magistrates do their work well. This 
should relieve the anxiety of numbers of people who very 
naturally tend to form a view as to the administration of 
justice solely from what they read in the daily press. Lord 
Goddard showed how easily a wrong impression can be 
obtained. He said: ‘‘ The trouble is that occasionally there 
is a case in which magistrates have behaved badly, or in a 
way which would seem to indicate that they are not fit to 
adjudicate at all. There was a notorious case in which it was 
quite obvious that the magistrates did not know what they 
were trying. In a case of that sort newspapers splash it 
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with headlines such as ‘Lord Chief Justice Reproves 
Magistrates.’ This at once becomes news, and when there 
are two or three cases, as happened recently, it is thought 
that the Divisional Court is always down upon the magistrates. 
The exact contrary is the truth. I have made it a rule, so 
far as I can justly, never to say a word referring to magistrates 
because they have gone wrong in law. I have gone wrong in 
law and so have most judges. I have never found that 
magistrates do their work other than conscientiously and on 
the whole very fairly.”’ On the subject of the Bar Council’s 
suggestion for the appointment of a number of mobile 
stipendiary magistrates, Lord Goddard expressed the view 
that it would not be a success, and he said that he would be 
sorry to see a change, as it was a very good thing to have a 
bench of magistrates who knew the people among whom they 
lived. Lord Goddard’s view, though weighty, is not the 
final word on this deeply controversial subject, and before 
the work of the Commission is over we may expect many 
expressions of a contrary opinion, or at least of the view that 
the professional leavening of the lav magistrates has not gone 
far enough. 
The Prerogative of Mercy 

THE scarcity of accurate knowledge on the subject of the 
laws governing the constitution of the British Commonwealth 
was illustrated in the Commons on 10th March, when the 
SPEAKER, in reply to a question by Mr. CHRISTOPHER 
SHAWCcROssS, said that the question whether acts by the 
Home Secretary or the Secretary of State for the Colonies in 


relation to the royal prerogative of mercy could be made the - 


subject of questions or debate in the House was a complicated 
one of order and no direct guidance could be obtained from 
precedent. It fell under certain general rules which had long 
been observed by the House. The occasion of the question 
was a discussion in the House relating to the exercise of the 
prerogative of mercy delegated to the Governor of the Gold 
Coast by letters patent of 7th March, 1946. The Speaker 
said that it was a power exercised by the Governor on his own 
responsibility and not under any direction from the Secretary 
of State for the Colonies, who was therefore not responsible. 
But the King, in delegating the prerogative of mercy, still 
retained a reserve of power which could be exercised on the 
advice of the Colonial Secretary. <A long series of cases, the 
Speaker said, had established the rule that the Home Secretary 
could not be questioned on the advice he proposed to tender 
to His Majesty as to the exercise of his prerogative in a 
particular case. The grounds for this were that the Home 
Secretary was responsible to the King, and, as was laid down 
by Mr. Secretary MATTHEWS in 1887 and 1889 in the Lipski 
and Maybrick cases, and had been consistently upheld by the 
Chair: “‘ It is injurious to the administration of justice that 
the circumstances of a criminal case, on which the exercise 
of the prerogative of mercy depends, should be made the 
subject of discussions and questions in the House.” In 
answer to further questions the Speaker said that the Home 
Secretary could not be challenged before he advised His 
Majesty and honourable members could not raise the matter 
one way or the other with the Home Secretary until the 
sentence had been carried out. 


The Worshipful Company of Solicitors 


In Newsletter No. 4 issued by the Worshipful Company of 
Solicitors for the City of London, satisfaction is expressed 
with the continued increase in the membership of the Company, 
which is now 321, made up of one Honorary Associate (Lord 
Hemingford), 217 liverymen and 103 freemen. The letter 
states that most of the new members have joined on the 
introduction of existing members, which is the most satis- 
factory way of recruiting, but some have applied as a result 
of the publicity given to the Company’s affairs by the legal 
press, to which the Company is indebted for the interest taken 
in its progress since the grant of the livery. It is recorded in 
the letter that the names of no fewer than five members of 
the Company appear in the recent list of appointments as 
His Majesty’s Lieutenants within the City of London, viz. : 
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Deputy H. A..Easton, C.C. (Immediate Past Master), 
Deputy H. W. Morris, C.C. (a member of the Court), 
Mr. H. H. Lavington, C.C. (Liveryman), Lord Nathan, and 
Mr. C. D. King-Farlow, C.C. (Freeman). Two members of the 
livery (Sir William Shenton and Mr. H.C. Hardcastle-Sanders) 
were elected to the Court of Common Council at the elections 
on St. Thomas’ Day. 


Hostels for Single Persons and Requisitioning 


Law students are only one class of persons who find them- 
selves handicapped by the grievous lack of accommodation 
for single persons in the Central London area. An official 
attempt to alleviate the position is foreshadowed in 
circular 43/47, issued by the Ministry of Health on 5th March, 
1947. It announces that the Minister will be prepared, 
where arrangements can be made for a voluntary organisation 
to undertake the management of a hostel on behalf of the 
housing authority, to entertain proposals for the requisition 
by the authority of the necessary buildings. The circular 
states that housing authorities will generally be aware of the 
voluntary organisations which are in a position to undertake 
work of this kind, but if advice or assistance in establishing 
contact with suitable organisations is required, it is suggested 
that application should be made to the General Secretary, 
London Council of Social Service, 7, Bayley Street, London, 
W.C.1. Proposals for requisitioning, or in respect of requi- 
sitioned property, should be addressed to the Secretary, 
Ministry of Health, 21, Cromwell Road, London, $.W.7, and 
should comply with the provisions set out in a memorandum 
appended to the circular. 


Recent Decisions 

In /u re Beverley Textiles, Lid.; Att.-Gen. v. Shardlow, 
Vatsey, J.,on 7th March (The Times, 10th March), held that 
a company director was liable personally for £11,816 of the 
debts of the company of which he was a director, under 
s. 275 of the Companies Act, 1929. The debts consisted of 
£1,100 in respect of purchase tax and £10,710 in respect 
of income tax and excess profits tax. Section 275 provides 
that if a company is wound up and it appears that any business 
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of the company has been carried on with intent to defraud 
creditors, the court may make directors who were knowing] 
parties to the carrying on of such business personally liable 
without any limitation of liability for all or any of the debts 
of the company. His lordship said that from the inception 
of the company down to October, 1944, no serious attempt 
had been made by the revenue authorities to extract any 
money from the company. He was aware of the shortage 
of staff and of the pressure of business, but it seemed most 
regrettable that claims for taxation which involved difficulties 
should be put at the bottom of the list, and that pressure 
should be brought to bear on simple and_ straightforward 
people because the collection of taxes from them appeared 
to present no substantial difficulty. 

In In ve Dtplock on 11th March (The Times, 12th March), 
Wynn-Parry, J., held, in a case in which the House of Lords 
had held in 1944 that a gift by will to such charitable or 
benevolent objects as the executors should select was void for 
uncertainty, that moneys already paid to the charities could 
not be recovered at the suit of the executors, as only moneys 
paid under a mistake of fact could be recovered, and this 
was money paid under a mistake of law. With regard to 
the further claim that the plaintiffs were entitled to follow 
and trace moneys into the defendants’ banking accounts 
the court held that it failed where the moneys had been 
mixed with the defendants’ own moneys. 

In Rk. v. Furnished Houses Rent Tribunal for Paddington 
and St. Marylebone; ex parte Kendal Hotels, Ltd., on 
11th March (The Times, 12th March), a Divisional Court (the 
Lorkb CHIEF JUSTICE, and HALLETT and CassELs, J] J.) dismissed 
an application for an order of certiorari to quash a decision 
of a rent tribunal in a case in which it was alleged that the 
tribunal had reduced the rent of a flat from £5 to £3 6s. a week, 
and it was alleged that it would be impossible to carry on 
the block of flats of which the flat in question was one, except 
at a loss, if the rent was as found by the tribunal. The 
court held that a certiorari would only lie where a court 
had acted outside its jurisdiction or had made an ordet 
which was bad on the face of it. Here the order was valid 
on the face of it, and within the tribunal’s jurisdiction. 


TOWN AND COUNTRY PLANNING BILL—III 


Ix the last article (91 SoL. J. 108) we had arrived at the stage 
where it was necessary to consider what applications should 
be submitted in connection with proposed development. 
These applications may be four in number, as follows- 

(1) to the Board of Trade, in the case of the erection of 
an industrial building of any class prescribed by regulations 
to be made by the Board, for a certificate that such develop- 
ment can be carried out consistently with the proper 
distribution of industry (cl. 12 (4)). Erection includes 
extension, alteration and re-erection, but if an existing 
building used for some other purpose can be used for 
industrial purposes without extension, alteration or re- 
erection, the certificate would not seem to be necessary. 
The certificate, where required, is a sine qua non and without 
it any application to the planning authority under the next 
heading will be of no effect. There is no specific provision 
for the Board to hold any inquiry nor for any appeal against 
the Board’s refusal to grant a certificate ; 

(2) to the local planning authority, normally the county 
or county borough council (assuming no permission is 
granted by a development order made by the Minister of 
Town and Country Planning), for development permission 
(cll. 10 (1) and 11 (1) (4)) ; 

(3) to the building byelaws authority, normally the county 
borough or county district council, for approval of plans 
and specifications under the byelaws ; 

(4) to the Central Land Board to determine and certify 
the development charge payable in respect of the 
development (cll. 62 and 63). 

As already mentioned, no application will have to be made 
under the Restriction of Ribbon Development Act, 1935, to the 


highway authority, but it will be seen that a developer may 
have to apply to no less than four different authorities before 
he can proceed. The Minister, however, is given power to 
simplify the procedure by order and regulation (cll. 12 (3) (a) 
and 68 (2) (a)) and, no doubt to forestall the obvious criticisins 
of the many applications, the Minister in moving the second 
reading of the Bill said : ‘“‘ My objective, which I will do my 
best to achieve, is that there need be one application only 
for byelaw consent, planning and development ¢harge, that 
the application will automatically be referred to the proper 
quarters, and that the developer will receive, in due course, 
one decision, which will notify him whether consent is given, 
subject to what conditions, and of the amount of the develop 
ment charge.’’ While the machinery may thus be simplified 
the multiplicity of interested authorities remains. 

The local planning authority, having received an application 
for development permission 

(1) may grant an unconditional permission, 

(2) may grant a conditional permission, 

(3) may refuse permission (cl. 12 (1)), or 

(4) must refer the application to the Minister if directed 

so to do by him (cl. 13 (1)). 

The multiplicity of interested authorities has already been 
mentioned, but the list given is not exhaustive. By cl. 12 (3) ()) 
the Minister, or in the case of trunk roads the Minister of 
Transport, may restrict a planning authority in granting a 
permission, and by cl. 12 (3) (d), the Minister may require 
the local planning authority to consult with prescribed 
authorities and persons. The local planning authority in 
cases where agricultural land is concerned will no doubt 
be required to take cognisance of the views of the rural land 
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utilisation officer of the Ministry of Agriculture and Fisheries 
on similar lines to those set out in Ministry of Town and 
Country Planning circular 28/46 quoted at 90 Soc. J. 620. 

What matters must a local planning authority consider 
before making their decision? This may be considered 
under two heads :— 

(1) Before approval of their development plan. 

Clause 34 provides that the authority shall have regard 
to any directions which may be given to them by the 
Minister as to the provisions to be included in such a plan 
and, subject thereto, shall have regard to the provisions 
which in their opinion will require to be so included for 
securing the proper planning of the area. 

(2) After approval of their development plan. 

Clause 12 (1) provides that the authority shall have 
regard to the provisions of the development plan and to any 
other material considerations. It may be noted that 
cl. 12 (3) (c) enables the Minister to authorise the authority 
to grant permission for development which does not agree 
with the plan, and this seems to indicate that although 
the authority are to have regard to “ other material con- 
siderations ’’ they cannot in fact depart from the plan 
without the Minister's authority. 

Before departing from the authority's consideration it is 
interesting to note that the authority in granting a permission 
may impose conditions (cl. 12 (2))— 

(a) regulating the development of any other land under 
the control of the applicant so far as expedient in connection 
with the development authorised in the permission, and 

(6) limiting its duration. 

When the authority refuse permission or grant it subject 
to conditions the applicant, if aggrieved, may appeal to the 
Minister, or, if the application relates to the design or external 
appearance of buildings or similar matters and the Minister 
has so provided by order, to an independent tribunal. On 
an appeal (or on a reference to him) the Minister has the same 
powers as the authority had in deciding on the application 
in the first instance (cl. 14). An applicant who appeals against 
a condition may thus find himself worse off than before because 
the Minister may refuse permission altogether, or impose more 
stringent conditions. While, therefore, an appeal is not to be 
embarked upon lightly, it is most important that an applicant 
should appeal where he intends to claim compensation under 
cl. 18. Unless a decision of the Minister is obtained, he 
cannot take advantage of this clause, the provisions of which 
we wil! examine later. The time limit for appeals will be 
fixed by order of the Minister. 

Where an applicant is granted an unconditional consent 
his worries so far as planning is concerned are over, but where 
a refusal is received or a conditional consent is granted his 
advisers must consider whether he has any means of securing 
compensation. Before turning to the position on such a refusal 
or conditional consent under the Bill it is proposed to discuss 
how the rights to compensation of persons who have received 
refusals or conditional consents under the existing law are 
affected by the Bill. Such rights fall substantially into two 
classes as follows :- 

(1) By s. 18 of the Jown and Country Planning Act, 1932, 
any person whose property is injuriously affected by the 
coming into operation of any provision contained in a 
scheme shall, if he makes a claim within a specified time, 
be entitled to recover as compensation the amount by which 
his property is decreased in value, although by the pro- 
visions of ss. 19 and 20 compensation can be excluded in 
a very large number of cases. Over by far the greater 
part of the country no operative planning schemes are in 
existence and interim development control only is being 
exercised. No compensation is normally claimable on a 
refusal or conditional consent under this control, the 
applicant being left to claim when the planning scheme 
comes into operation in due course, and s. 18 (2) of the 
Act provides that in awarding any compensation payable 
in respect of property injuriously affected by the coming 
into operation of any provision contained in a scheme 
account shall be taken of any additional injurious affection 
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by virtue of the refusal of permission or the grant of 

conditional permission by the Minister on an interim 

development appeal. 

(2) By s. 9 of the Restriction of Ribbon Development 
Act, 1935, any person who proves that his estate or interest 
in land is injuriously affected by restrictions under ss. 1 and 2 
of the Act shall be entitled to recover from the highway 
authority compensation for the injury to that estate or 
interest, but no claim can be entertained unless the claimant 
satisfies the arbitrator 

(i) that proposals which at the date of the claim are 
immediately practicable are prevented or injuriously 
affected by the restrictions, and 

(ii) that there is a demand for such development. 

How are the rights of prospective claimants under these 
provisions affected ? Under the Bill, the whole of the 1932 
Act and, inter alia, s. 9 of the 1935 Act are repealed as from the 
appointed day. Section 38 (2) of the Interpretation Act, 
1889, provides that where any Act passed after its commence- 
ment “‘ repeals any other enactment, then, unless the contrary 
intention appears, the repeal shall not . . . (c) affect any right, 
privilege, obligation or liability acquired, accrued or incurred 
under any enactment so repealed, or . . . (e) affect any investi- 
gation, legal proceeding or remedy in respect of any such right,” 
etc. No contrary intention seems to appear in the Bill, 
but as the right to claim compensation under the 1932 Act 
only becomes effective on the coming into operation of the 
planning scheme, and as no such scheme will come into 
operation after the appointed day, this section of the 
Interpretation Act will rot help and no compensation for 
injurious affection on interim development refusal or con- 
ditional permission will be payable. As the reader will be 
aware, an owner may submit a claim for loss of development 
value as a result of the provisions of the Bill, and such claim 
may rank for payment out of the £300,000,000 allocated in 
the Bill. By cl. 54 the development value is the difference 
between the value of the land as it subsists on the appointed 
day, subject to the Bill’s restrictions, and its value as it 
subsists on that day if the provisions in the Bill had not 
iaken effect, both values being calculated by reference to 
prices current immediately before the 7th January, 1947. 
So far as any prospective claim under s. 18 of the 1932 Act 
is reflected in the current market value of the land on that 
day it will enhance the unrestricted value for this purpose. 
rhe net result will be that the owner will in fact be worse 
off than if the existing law remained in force, for his prospect 
of obtaining an adequate share of the total allocation is 
doubtful and dependent on hardship, and it may be doubted 
whether current market, values in any case reflect the full 
value of a future claim under s. 18. 

So far as claims under s. 9 of the 1935 Act are concerned, 
it would appear that any claim made before the appointed 
day would be saved by the section of the 1889 Act quoted 
above and could proceed to arbitration, unless it can be said 
that the provision made for loss of development value under 
the Bill indicates an intention to exclude s, 38. The position 
where no claim has been made at the appointed day seems open 
to argument. In Hamilton Gell v. White {1922} 2 K.B. 422, 
the Court of Appeal had to consider the effect of the Inter- 
pretation Act on s. 11 of the Agricultural Holdings Act, 1908, 
which entitled a tenant, where notice to quit was given by a 
landlord in view of a sale of the holding, to claim certain 
compensation ; but no compensation was payable unless he 
gave notice of his intention to claim within two months 
after receipt of the notice to quit and made his claim within 
three months after quitting the holding. The tenant duly 
gave notice of his intention to claim, but before he could 
submit his claim s. 11 was repealed by the Agriculture Act, 
1920. The court held that he was entitled to compensation, 
his right being saved by s. 38 of the 1889 Act. Scrutton, L.J., 
said at p. 430: “ The conditions imposed by s. 11 were con- 
ditions, not of the acquisition of the right, but of its 
enforcement.’’ On this basis it seems arguable that an owner 
is still entitled to compensation under s.9 even if he has not 
made his claim before the appointed day. But his difficulty 
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will be to satisfy the arbitrator that “‘ at the date of the claim’ 
the proposals for development are prevented or injuriously 
affected by the restrictions of the 1935 Act for, this Act having 
been repealed, its restrictions will have ceased to have effect. 
It may be assumed that so far as any conditions have been 
imposed on a consent under the Act in relation to works 
carried out before the appointed day, they will be continued 
in force after the appointed day by a regulation made under 
cl. 71 (5) of the Bill, in which case, subject to such modifications 
of cl. 71 (1) as may be made in the regulation, they will take 
effect under the Bill. If this is correct, no compensation 
under s. 9 will be payable and the owner is left in the same 
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position as the owner with an interim development refusal or 
conditional permission referred to above, i.e., to make such 
use as he can of his prospective claim in formulating his claim 
for loss of development value. To take an example, suppose 
before the appointed day a developer receives a consent to 
development subject to his constructing a service road. 
Under s. 9 he may be able to recover in effect the cost of the 
service road. If he cannot claim under s. 9 the amount, 
if any, which he may eventually recover will almost certainly 
be far less. 

In the next article, it is proposed to discuss such rights 
as there are to compensation or other redress in the new Bill. 


DIVORCE LAW AND PRACTICE 


FINAL REPORT OF THE 


IN view of the time which has now elapsed since the publication 
of the final report, dated the 27th January, 1947, of the 
Committee on Procedure in Matrimonial Causes (Cmd. 7024), 
it is not proposed to refer in detail to all the various matters 
which are dealt with therein, since its recommendations are 
no doubt known. The purpose of this article is to indicate 
briefly the effect upon existing law and practice of certain 
of the main changes which will be brought about if the 
recommendations are implemented by statute or rule of 
court. 

(1) Alimony and maintenance.—In recommending a radical 
change with regard to the hearing of claims for alimony and 
maintenance by the registrars, two serious disadvantages of 
the present practice are stressed, namely: (a) great delay 
in the hearing due to the number of applications and the 
small number of registrars, and (6) the expense and complica- 
tion of the procedure which, in effect, amounts to a separate 
trial, apart from the hearing of the divorce suit itself. In 
their recommendation that the judge who tries the divorce 
suit should also hear such claims, the committee point out 
that there is nothing in the statute which provides for the 
hearing b» a registrar, since s. 190 (1) of the Judicature 
Act, 1925, merely provides that “the court may... on 
any decree for divorce or nullity ’’ make the necessary order. 
The striking examples which are given in the report of the 
delay in securing an appointment with the registrar justify 
any change which will have the effect of speeding up the 
hearing of what is a very important part of a divorce suit 
with the making of such an order, possibly for the joint lives 
of the parties. 

In addition to this aspect of the matter, the desirability 
of each application being considered on its own particular 
facts, rather than an order being made based upon a rule-of- 
thumb mathematical calculation, supports the change which 
is recommended. 

The changes with regard to the hearing of claims for alimony 
pending suit will be helpful, particularly with regard to the 
continuance of jurisdiction in the magistrates’ courts as to 
orders for maintenance during the pendency of a suit in the 
High Court. Such a suggestion is in keeping with the position 
which obtains at the present time, under which such an order 
is operative in spite of a decree of dissolution of the marriage 
of the parties (see Bragg v. Bragg |1925) P. 20). It is to be 
noted, however, that there is no intention of removing the 
restriction which at present attaches to the making by the 
magistrates of an order involving a decision as to adultery or 
cruelty or desertion in cases where the High Court is seised 
of this issue (see Knott v. Knott (1935) P. 158; Higgs v. 
Higgs [1935] P. 28). 

Again, the recommendation is welcome with regard to the 
jurisdiction of the High Court to entertain an application by 
a wife solely for maintenance without a claim by her for 
substantive relief, and that in connection with the raising of 
the limit of £2 in the magistrate’s court in order to meet the 
increased cost of living is a reform which may be considered long 
overdue. In conclusion, the simplification of the procedure 
in the enforcement of orders in the High Court, and the 
enforcement in the county court of orders made in the High 
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Court, will be beneficial to wives in cases where the husband 
makes default in payments. 

(2) Settlements.—The recommendation that the judge who 
tries the divorce suit should also deal with applications for an 
order for security, and the variation of settlements, follows 
logically upon the previous recommendation as to mainten- 
ance. The power of the court would be strengthened by the 
recommendations with regard to the giving by the husband 
of security before the decree is made absolute, and the 
variation of deeds of settlement which have already been 
varied by order. 

(3) Decree nist.—It is interesting to note that no recom- 
mendation is made for the abolition of a period before the 
decree is made absolute, but in view of the reduction of this 
period from six months to six weeks by the Matrimonial 
Causes (Decree Absolute) General Order, 1946 (see 90 SOL. J. 
563), this, no doubt, will have caused no surprise or 
disappointment. 

The importance is stated of the opportunity which is thus 
afforded to the King’s Proctor to intervene where he desires 
to show collusion or the suppression of material facts. In 
connection with the decree nzsz it will be remembered that 
reference was made in a previous issue (91 SOL. J. 34) to the 
position where a party is desirous of appealing from the 
grant of a decree mzs?, in which case an order may be obtained 
that the case is not to appear in the list for making the decree 
absolute until after the determination of the appeal. Such 
a matter will, no doubt, be dealt with in a rule of court. 

As regards the right of the respondent to apply to make a 
decree absolute, however, a necessary procedural reform is 
recommended. The present position is that under s. 9 of the 
Matrimonial Causes Act, 1937, such a right is only exercisable 
after the expiration of a further period of three months after 
the expiration of the period, now six weeks, from the granting 
of the decree nist. In view of the fact that this period of 
three months was fixed before the present reduction in the 
period of the decree nzst, it is only right that there should be 
a reduction in this further period, which is recommended 
to be for three weeks. As is pointed out, however, such a 
reduction can only be effected by legislation. 

(4) The rule in Russell v. Russell.—The decision of the 
House of Lords in this case to the effect that neither spouse 
may give evidence tending to show that he or she did not 
have marital intercourse, if such evidence would tend to 
bastardise a child prima facte born in wedlock, ran counter to 
a long-established practice of the Divorce Division admitting 
a spouse to give such evidence, and the proposed abrogation 
of this decision will be welcome in that it will tend to remove 
what is at present a source of hardship in a great many cases. 
As is pointed out, the rule merely prevents a spouse from 
giving such evidence, and provided that the spouse concerned 
has the necessary means, such evidence can always be given 
aliunde. 

The present practice leads to many anomalies, and the 
decision has been distinguished in a number of cases — For 
example, it has been held not to apply where there is no child, 
there being a miscarriage (I’osdike v. Fosdike (1925), 41 1.L.R. 
432n), or there is a stillborn child (Holland v. Holland |1925_ 
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P. 101), and difficult questions have arisen as to the position 
where the parties are living apart (see Ettenfield v. Ettenfield 
[1940] P. 96). 

(5) The repeal of s. 198 of the Judicature Act, 1925.—It 
will be remembered that under this section, which re-enacted 
earlier statutory provisions, in proceedings instituted in 
consequence of adultery no party or witness is liable to be 
asked, or bound to answer, any question tending to show 
that he or she is guilty of adultery unless he or she has already 
given evidence in the same proceedings in disproof of the 
alleged adultery, and the recommendation for the repeal of 
this section, which is in accordance with the views of the 
Royal Commission of 1912, will give effect to complaints 
which have been made from time to time by judges as to the 
restriction on the power of the court to ask the one question 
which it wished to ask (see per Hill, J., in Mourilyan v. 
Mourilyan (1922), 127 L.T. 403, at p. 404). 

It may be pointed out that the question as to whether the 
proceedings are proceedings instituted in consequence of 
adultery is not always an easy one to answer, and the answer 
to it may lead to many anomalies (see the article on this 
subject at 188 L.T. Jo. 22, 42,57). While it may be thought 
undesirable in some respects that a proposed respondent, 
or co-respondent, should be compelled to give evidence on 
subpeena on behalf of a petitioner and thereby to incriminate 
himself, or herself, the repeal, subject to certain safeguards 
which are recommended as to the delivery of interrogatories, 
and to the limitation of a question to adultery specifically 
charged in the case, would, no doubt, be in the interests of 
justice. 
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(6) Evidence of a previous finding.—In recommending that 
in matrimonial causes a previous finding against a party 
should be admissible in evidence (though not conclusive) in 
another proceeding against him, even though the other parties 
are not the same, the committee are proposing an abrogation, 
as regards matrimonial causes, of the recent decision in 
Hollington v. Hewthorn [1943] K.B. 587. It was decided in 
that case that a finding against a person in one proceeding 
was not admissible in evidence against him in another proceed- 
ing unless the parties were the same; this decision did not 
follow previous decisions in the Divorce Division allowing 
such evidence to be given (see Partington v. Partington and 
Atkinson |1925) P. 34; O’Toole v. O'Toole (1926), 42 T.L.R. 
245). This recommendation would result in a saving of 
expense which is involved in proving again certain matters 
which have already been decided. 

In conclusion, it may be stated that it has only been possible 
to touch on a few of the more important matters dealt with in 
the report, and one is conscious of many other points which 
have not been considered here. With regard to the imple- 
menting by rules of court of the procedural reforms recom- 
mended in Pt. II of the Second Interim Report of the 
committee (as to which see 90 Sor. J. 549), and the Final 
Report, it may be noted that it was stated in the House of 
Commons by the Attorney-General that new rules will 
shortly be issued which will incorporate the substance of these 
recommendations (see Hansard, 6th March), and _ this 
statement has since been reaffirmed by the Solicitor-General 
(see 91 Sov. J. 118). Their publication will be awaited with 
much interest. 


AND PRACTICE 


DELEGATION OF POWERS BY DIRECTORS—I 


A LIMITED company, like an individual, is bound by the acts 
of its agents where those acts are within the actual or the 
ostensible authority of the agents. Most articles of association 
authorise the directors to exercise the company’s powers, and, 
where this is the case, the directors are the duly authorised 
agents of the company. These articles commonly go on to 
provide that the directors may delegate their powers ; thus 
cl. 85 of the 1929 Table A says that “the directors may 
delegate any of their powers to committees consisting of such 
member or members of their body as they think fit; any 
committee so formed shall in the exercise of the powers so 
delegated conform to any regulations that may be imposed on 
them by the directors.’”’ Without this express authority, 
directors cannot properly delegate their powers ; but it is 
rare to find that the necessary authority does not exist, and, 
indeed, it is often wider than cl. 85 of Table A and permits 
delegation of some powers at least to managers or agents 
generally, in which case the person to whom a delegation is 
made need not necessarily be himself a director. Whatever 
the form of the particular article, the person to whom powers 
are delegated in accordance with the provisions of the article 
is clearly a person having actual authority to bind the company 
by acts which are within the ambit of the powers delegated 
to him. 

Where a company’s agent has actual authority no difficulty 
arises in establishing the company’s liability for his acts once 
it has been shown that the authority was duly conferred. 
Where the liability of the company is sought to be based on 
the apparent or ostensible authority of the agent, while all 
the facts must be investigated to determine whether or not it 
is a case of apparent authority on which the person dealing 
with the agent was entitled to rely, the existence or absence 
under the articles of a power of delegation of their powers by 
the directors may go far to concluding the whole question. 
In Biggerstaff v. Rowatt’s Wharf, Ltd. {1896} 2 Ch. 93, the 
articles empowered the directors to appoint a managing 
director and confer on him such of the directors’ powers as 
they might think fit. The managing director, without having 
actual authority, signed certain letters of hypothecation on 
behalf of the company and these were held to be binding on 


the company ; the principle was shortly stated by Lindley, L.]J., 
in this way: “‘ What must persons look to when they deal 
with directors? They must see whether according to the 
constitution of the company the directors could have the 
powers which they are purporting to exercise. Here the 
articles enabled the directors to give to the managing director 
all the powers of the directors . . . The persons dealing with 
him must look to the articles and see that the managing 
director might have power to do what he purports to do, and 
that is enough for a person dealing with him bona fide.” 

This is, I think, no more than an application to particular 
but commonly recurring circumstances of the rule in Royal 
British Bank v. Turquand (1856), 6 El. & Bl. 327, that persons 
dealing with a company (and they can only deal with a 
company through its agents) are not concerned to inquire 
whether all matters of internal management have been 
complied with if everything is apparently regular. And, like 
the rule in Royal British Bank v. Turquand, the proposition 
contained in the above quotation from Lindley, L.J.’s, 
judgment is subject to exceptions and qualifications. It 
was having regard to these qualifications and exceptions that 
I said that the presence or absence of a power of delegation 
may go far to determining the question of ostensible authority ; 
if there is a power to delegate and a person to whom the 
particular act might properly have been delegated purports 
to do the act on behalf of the company, then prima facie the 
party dealing with him is entitled to hold the company bound 
by the act although there was in fact no delegation. The 
qualifications of and exceptions to the prima facie position 
will, I hope, appear from what follows. 

The first, and an obvious, qualification is that the person 
who claims to rely on an assumed delegation of their powers 
by directors must have acted bona fide. If he knows, or there 
are grounds for suspecting, that the particular power has not 
been validly delegated to the agent with whom he is dealing, 
then clearly he cannot be heard to say that he was still 
entitled to assume that the power of delegation had in fact 
been exercised. This has been extended to cases where there 
was no absence of bona fides, in any moral sense at least, but 
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where the particular-act of the company’s officer is one which 
would ordinarily be beyond the powers of such an officer— 
then the plaintiff, seeking to hold the company bound by the 
act of its officer, is not entitled to assume that the directors 
have delegated to him power to do the act. In Houghton v. 
Nothard [1927] 1 K.B. 246, A was a director of the defendant 
company, the articles of which conferred on the directors wide 
powers of delegation. A was also a director of the X company, 
and, purporting to act on behalf of the defendant company, 
he entered into an agreement with the plaintiff that in con- 
sideration of the plaintiff making an advance to the X company 
the plaintiff should have the right to sell on commission the 
goods imported by the defendant company and to retain the 
proceeds of the sale as security for the advance to the 
X company. A had no authority to make such a contract on 
behalf of the defendant company. The plaintiff claimed that 
he was entitled to assume that the board had delegated the 
necessary powers to A; but the Court of Appeal held that 
there was something so unusual in an agreement to apply the 
money of one company in payment of the debt of another 
company that the plaintiff was put on inquiry to ascertain 
whether the person making the contract had actual authority 
to make it, and was not entitled to assume that such authority 
had been delegated: see also Kreditbank Cassel v. Schenkers 
[1927] 1 K.B. 826, and South London Greyhound Racecourses, 
Ltd. v. Wake [1931] 1 Ch. 496. In the latter case, Clauson, J., 
held that the affixing of the company’s seal to a document is 
not a matter in which normally a single director would have 
power to act for the company ; so that, generally speaking, 
one cannot assume that authority to affix the seal has been 
delegated by directors to one of their number. 

The last two cases I have mentioned also illustrate another 
exception to the general proposition. The prima facie right 
of a person dealing with an officer of the company to assume 
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that, if the articles authorise delegation by the directors of 
their powers, the necessary power has been delegated, will not 
serve to validate a forged document. In the Kreditbank 
Cassel case a branch manager of the defendant company, 
whose business was that of forwarding agents, drew seven 
bills of exchange on behalf of the company. He had no 
authority to do so, and the plaintiffs, who were holders in due 
course, relied on an article of the company which empowered 
the directors to determine who should make and draw bil/s of 
exchange on behalf of the company. The bills, as they 
contained the false statement that the manager was acting 
for the company, were forgeries, and on this ground, among 
others, the Court of Appeal held that the plaintiffs could not 
rely on the assumption that the manager had been duly 
authorised to draw the bills; in this, the court followed the 
well-known decision in Ruben v. Great Fingall Consolidated 
[1906] A.C. 439, that the doctrine that persons dealing with 
limited liability companies are not bound to inquire into their 
indoor management and will not be affected by irregularities 
of which they had no notice, has no application to a forgery. 
So in the South London Greyhound case, supra, where the 
company’s seal had been affixed to a share certificate without 
the authority of the company, it was held that the certificate 
was a forgery, which no assumption as to due delegation of 
powers could validate. 

An interesting and, on the authorities, difficult question 
arises in regard to this doctrine of what may perhaps, for 
brevity’s sake, be called presumed delegation: namely, 
whether a person relying on such delegation can do so even 
if he had no actual knowledge that the articles of association 
empowered the directors to delegate their powers. I doubt if 
this question can be dealt with adequately in the space 
remaining to me to-day, and I propose to leave it for 
consideration until next week. 


A CONVEYANCER’S DIARY 


PUBLIC RIGHTS OF WAY 


THE rules relating to the establishment of public rights of 
way do not entirely correspond with those concerning private 
rights of way. A private right of way can be created by 
grant or by implied grant or by prescription under the 
Prescription Act. The period of user necessary to establish 
a right of way by statutory prescription must be for twenty 
years, or forty years, as the case may be, before action brought. 
Thus, user between 1900 and 1920 is not any help towards 
establishing a private right of way unless there is evidence of 
its continuance from 1920 until the date of the writ. A private 
right of way is thus open to various vicissitudes in that it may 
be capable of being upheld by the court at one date and yet 
may cease to be capable of being so upheld by mere non-user. 
On the other hand, the earlier user may be sufficient to induce 
the court to uphold the way on the ground of lost grant, even 
in spite of non-user, provided that the non-user does not 
amount to abandonment. A private right of way thus 
established, or, indeed, one created by grant, is still liable to 
be defeated by evidence that the dominant owner has 
abandoned it. 

Public rights of way, however, are created by dedication. 
Dedication may be by express grant or may be implied from 
evidence of long user, or it may be deemed to have occurred 
under the Rights of Way Act, 1932. Section 1 of that Act is 
as follows :— 

““(1) Where a way, not being of such a character that 
user thereof by the public could not give rise at common 
law to any presumption of dedication, upon or over any 
land has been actually enjoyed by the public as of right 
and without interruption for a full period of twenty years, 
such way shall be deemed to have been dedicated as a 
highway unless there is sufficient evidence that there was 
no intention during that period to dedicate such way, or 
unless during such period of twenty years there was not at 
any time any person in possession of such land capable of 
dedicating such way. 


‘““ (2) Where any such way has been enjoyed as aforesaid 
for a full period of forty years, such way shall be deemed 
conclusively to have been dedicated as a highway unless 
there is sufficient evidence that there was no intention 
during that period to dedicate such way.” 

The second of these subsections was recently considered by 
Evershed, J., in Att.-Gen. and Newton Abbot R.D.C. v. Dyer 
[1947] Ch. 67. In this case the learned judge held that the 
right of way, the subject-matter of the action, was enjoyed as 
a footway between the Teignmouth and Newton Abbot main 
road and the sea, as of right and without interruption, for a 
period of over forty years immediately prior to 1923, in which 
year the right was brought into question. There was clear 
evidence that the way did not come into existence at all until 
later than 1832, and on the other hand there was admittedly 
no one capable of dedicating a public right of way between 
1832 and 1877. The learned judge therefore had to consider 
whether, apart from the Act of 1932, dedication could be 
inferred as a result of user after 1877. On the evidence he 
declined to make any presumption as to such dedication, and, 
further, he held that from 1877 to 1920 the land was through- 
out subject to a strict settlement, so that there was never 
anyone capable of dedicating the way at common law. 

On the other hand, as stated above, there was clear evidence 
of at least forty years’ user by the public as of right before 
1923, and, on a full consideration of the Rights of Way Act, 
1932, the learned judge came to the conclusion that the forty 
years’ period for the purposes of s. 1 (2) of that Act might be 
a period both beginning and ending before the Act was passed 
at all. Section 1 (6) provides that each of the respective 
periods of years mentioned in s. 1 is to be deemed and taken 
to be a period next before the time when the right of the 
public to use the way shall have been brought into question 
by notice given under s. 1 of the Act or otherwise. This 
subsection, of course, differs profoundly from the provision of 
the Prescription Act, 1832, under which the relevant period 
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is the one before action brought. The bringing in question 
for the purposes of the Act of 1932 can be something far short 
of the issue of a writ, and in fact in Aft.-Gen. v. Dyer it seems 
to have consisted of the putting up of a notice bearing the 
word “‘ private,’’ and the locking of one gate across the alleged 
way. The dispute caused by these acts was disposed of by 
agreement and only broke out again in 1941 when the defen- 
dant put up some barbed wire and followed that by the 
erection of a notice saying “‘ Beware of the bull terrier.”’ 

The resulting position is, therefore, decidedly anomalous. 
There seems to be no difference in the reasoning applicable to 
the forty years’ period and that applicable to the twenty 
years’ period. Each can be terminated by something much 
short of the issue of a writ, but it is possible to go back to 
any date to find a sufficient period not so terminated. Of 
course, there would be considerable practical difficulty, as the 
learned judge pointed out, in proving user by the public as of 
right during a period ending before the birth of the oldest 
possible local inhabitant. But the fact remains that if 
Att.-Gen. v. Dyer was rightly decided, and, with respect, I 
think that it probably was, the public authority which seeks 
to prove a public right of way may go back a very long time 
to find the necessary period, and may do so notwithstanding 
a challenge having been made to the right of way in more 
recent times. One has also to remember that, unlike a private 
right of way, a public right of way cannot be abandoned, so 
that if once the public authority establishes user of right for 
the necessary period, even a successful stopping up of the way 
in more recent times, acquiesced in by the public, will not 
destroy the public right of way. 


PARTITION OF LAND 


The Partition Acts were repealed by Sched. VII to the Law 
of Property Act, 1925, and there is now no special machinery 
under which land belonging in equity to tenants in common 
can be partitioned. Such land is, of course, always vested in 
one or more persons on trust for sale, and the equitable 
tenancy in common takes effect only as regards the proceeds 
of sale. Section 28 (3) of the Law of Property Act provides a 
very limited power for the trustees for sale to partition land 
held by them in these circumstances, but the drawback of 
this subsection is that it only applies where the net proceeds 
of sale have become absolutely vested in persons of full age 
in undivided shares or (by subs. (4)) where an infant is 
absolutely interested, the trustees acting on his behalf in this 
event. It is true that the vesting need not be beneficial (see 
Re Brooker [1934] Ch. 610), and that absolute vesting in 
trustees or personal representatives will do. But the power 
is not available where there is a single limited interest in even 
one of the undivided shares. Moreover, it has to be borne in 
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mind that, in a case where the trusts are the statutory trusts, 
even an express power of partitioning given by the instrument 
upon whose provisions the statutory trusts have been imposed 
is invalid. The ground of this decision is that the statutory 
trusts include an immediate binding and overriding trust for 
sale, to which a power to partition is repugnant: see 
Re Thomas [1930] 1 Ch. 194. In a great many cases where a 
partition is desirable, it is therefore necessary to ask the 
court to assist the trustees under s. 57 of the Trustee Act, and 
that was in fact done in Re Thomas. The learned judge in 
that case had not got the full merits of the proposed scheme 
of partition before him, and therefore could not approve the 
particular partition which was proposed. On the other hand, 
he approved of a partition in principle and stated that he 
would confer power on the trustees to make a partition. He 
added that, once he had taken his proposed action, the 
trustees could either partition on their own responsibility or 
come back to the court with full evidence to obtain its 
approval of the particular partition. The report does not say 
in exactly what form the order in Re Thomas was made, but 
I have recently seen a case in which title to land was made 
by persons who had taken the legal estate upon a partition 
made by virtue of an order of the court, under s. 57, which 
conferred power to partition on the same footing as if s. 28 (3) 
of the Law of Property Act had applied. In the particular 
case that subsection did not in fact apply, because one of the 
persons concerned had a limited interest. My impression is 
that the court would look sympathetically upon applications 
of this kind, and that if a partition is expedient the trustees 
should not hesitate to ask for power to be conferred upon 
them to make it. In the normal case I doubt whether it is 
necessary to incur the expense of laying the complete scheme 
of partition before the court, and I think trustees would be 
reasonably safe in acting on their own responsibility after 
obtaining an order such as that which was made in Re Thomas. 

As regards the statutory power of partition, which is not 
very often available, it is perhaps worth noting that it may 
be exercised by a sole trustee. There is a widely-held notion 
that a sole trustee for sale is not able freely to exercise and 
execute the powers and duties of the trust ; but this notion is 
fallacious, the only disability under which a sole trustee for 
sale labours being that he cannot, by reason of s. 27 (2) of 
the Law of Property Act, give an effective receipt for capital 
money. See the remarks of Astbury, J., in Re Myhill [1928] 
Ch. 100, a case where it was held that land can vest in a sole 
statutory trustee for sale under the transitional provisions. 
In the case of a partition equality money may be payable by 
one beneficiary to another, but no capital money moves to 
the trustee, so that ‘there is no objection to a sole trustee 


acting. 


LANDLORD AND TENANT NOTEBOOK 


HARDSHIP: REVIEW OF FINDINGS 


Chandler v. Strevett (1946), 63 T.L.R. 84 (C.A.) is, perhaps, 
a somewhat disappointing case. That is to say, the 
judgments do not as completely fulfil the hopes held out of 
authority on the function of county court judges in “ hardship”’ 
cases as they might have. 

The plaintiff, it appears, had owned two adjoining houses 
at Hove ; he had, till the recent war broke out, occupied one 
himself, his daughter and her husband occupying the other. 
In 1941 all had left Hove, and the plaintiff stored his 
furniture in what had been the daughter’s house, and let the 
other to the defendant for three years certain. Towards the 
end of the term he refused an extension, and some months 
later offered to sell the house to the defendant, making the 
offer via the defendant’s wife as the defendant was then in 
the army; partly because his military duties prevented 
him from giving sufficient attention to the matter of financing 
the purchase, nothing came of it. Meanwhile the plaintiff 
sold the other house. At the date of the hearing the position 
was that the plaintiff (aged seventy-one) and his wife (aged 
seventy-five, and suffering from heart trouble) and their 


daughter and son-in-law, were living in a flat, apparently 
a first-floor one, as seventeen stairs are mentioned, at Kingston ; 
he was on bad terms with his son-in-law ; while his old home 
was occupied by the demobilised defendant, his wife and 
five young children. And the defendant had unsuccessfully 
endeavoured to find suitable alternative accommodation. 

In these circumstances the plaintiff alleged that he 
reasonably required the house for his own occupation as a 
residence for himself, and the defendant that, having regard 
to all the circumstances of the case, including the question 
whether alternative accommodation was available for the 
landlord or the tenant, greater hardship would be caused 
by granting the order than by refusing it (Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933, s. 3 (1), Sched. I, 
para. (4) and proviso). 

The county court judge granted the order, and one of the 
first points dealt with in the judgment of Scott, L.J., when 
reversing this decision in the Court of Appeal was whether 
this order was appealable. ‘“‘ If any party to any proceedings 
in a county court,’”’ runs the County Courts Act, 1934, s. 105, 
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‘is dissatisfied with the determination or direction of the 
judge in point of law or equity or upon the admission or 
rejection of evidence ...’’ It is well established that an 
appeal will lie, however, if inferences of fact are drawn from 
evidence which could not have been arrived at without error 
in point of law, and Scott, L.J., held that there were in this 
case certain inferences from undisputed facts which he would 
draw and which the county court judge had “ apparently, 
and I think really, refused to draw.’’ But earlier in his 
judgment the learned lord justice had described the process 
as “‘ putting a hardship value on the various items . 
That involves making very human estimates of comparative 
values on which widely divergent views may be taken by 
any two human minds.”’ Later the judgment says: “ Is it 
the law that such a problem of human happiness and misery, 
or comfort and inconvenience, are just mere questions of 
fact with which the Court of Appeal cannot interfere at all ; 
or, on the other hand, do these questions lie in the debatable 
land of fact and law, matters of inference and opinion on 
which the Court of Appeal and the House of Lords may give 
guidance ?”’ The comment suggests itself that inference 
is one thing, opinion and valuation another; and if the 
function of an appellate tribunal as regards facts is limited 
to correcting erroneous inferences, it would have no scope 
for its activities in this case. Bucknill and Somervell, L.JJ., 
did not examine this question of a right of appeal at length, 
being content to hold that the county court judge had been 
wrong in law in that he had not paid due regard to, or had 
incorrectly applied, the law contained in the proviso. 

Besides dealing with the evidence on the issue raised by 
the proviso, the three lords justices each considered that 
which supported the plaintiff's allegation that he reasonably 
required the house for himself, and it is interesting to note 
that the reactions were very different. According to 
Scott, L.J., “‘ the landlord’s desire for the house was obviously 
not for his own occupation but in order to sell it with vacant 
possession, as is shown by a series of his letters and his general 
conduct.’’ (This, of course, was inference.) But Bucknill, 
L.J., observed on this point: ‘‘ That he so required the 
dwelling-house was clearly proved.” While Somervell, L.J., 
said: “ ... is it clear that he really wants to occupy 
the house? There is force in these suggestions (suggestions 
that he intended selling it), but for the purpose of my 
judgment I will assume that the plaintiff . . . if he obtains 
an order, will move into the house with, as he stated, his wife, 
daughter and son-in-law.” 

On the evidence that went to establish or otherwise the 
allegation based on the proviso there was more agreement. 
Scott, L.J., who had invoked the metaphor of a statutory 
profit and loss account or balance sheet, tabulated ‘“ the 
items.”’ The first was the fact that the landlord had another 
house, while the tenant had tried hard to get one and could 
not. On this point, Bucknill, L.J., considered that if this 
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were the only factor the condition of the proviso would have 
been fulfilled ; Somervell, L.J., pointed out that there was 
no evidence of other accommodation being available for the 
tenant, and none that the flat occupied by the plaintiff 
was not large enough for both the couples it housed. 
Scott, L.J.’s second point was that the landlord really wanted 
to sell the house ; this consideration, if I may respectfully 
say so, seems out of place in the “ hardship balance sheet,” 
and neither of the learned lord justice’s colleagues considered 
it under that head. The third and remaining factor in 
Scott, L.J.’s computation was that the tenant had tried to 
buy the house and his failure was to some extent due to his 
having still been tied to the army, while the landlord had 
dishonestly tried to bluff him (maintaining, when pressing 
the tenant to give up possession at the end of the term, a 
discreet silence about the Rent, etc., Restrictions Acts). 
This point was also left out of account by the other learned 
lords justices, and it provokes the inquiry whether the 
words “greater hardship would be caused ...’’, which 
appear to regard the future alone, can cover what might be 
called hardship due to having a grievance to nourish, the 
grievance being due to past events. 

Bucknill, L.J., and Somervell, L.J., were perhaps more 
successful in finding support for the landlord’s case ; both 
referred to the wife’s ill-health, but the one said that he 
could see no effective reason for thinking that her health 
would be better at Hove than at Kingston; the other 
observed that there was no medical evidence on the point 
and she was able to lunch out regularly. Both also referred 
to the ill-feeling between the landlord and his son-in-law, 
Bucknill, L.J., again making the point that a change of 
residence would not cure this. Both judgments agreed 
with Scott, L.J.; but again it is perhaps significant that 
while Bucknill, L.J., considered that the evidence was “ all 
one way,” Somervell, L.J., at one stage described the case 
as a “‘ borderline one.” 

I think it may fairly be said, then, that the decision is not 
as helpful as one might have expected it to be ; and, without 
seeking to impugn its validity, I think it is a pity that some- 
thing was not said about one point sometimes raised in such 
cases, namely that the court of first instance has the advantage, 
denied to the appellate tribunal, of seeing the parties con- 
cerned and observing their demeanour. At all events, it 
seems that the county court judge must have attached far 
more weight to the ill-health and ill-feeling factors than 
did the Court of Appeal, and may well have taken different 
views on the effect of a change. For cdunty court judges 
are accustomed to forming some views on health without 
medical evidence, and may consider that seventeen stairs 
to a woman of seventy-five who has a bad heart may mean 
hardship ; and that tension between relatives may at least 
be greatly relaxed if they live on two floors instead of on one. 


TO-DAY AND YESTERDAY 


March 17.—On 17th March, 1621, Francis Bacon presided in 
the House of Lords for the last time. The charges of judicial 
corruption pending against him were soon to bring him down, 
but on this day there came only a message from the Commons, 
brought by Sir Edward Coke, that the lower House waived their 
objection to their members being sworn at the bar of the Lords 
as witnesses against Mompesson and Michell, implicated in the 
obnoxious monopolies which had roused public indignation. 
After the adjournment he took to his bed and Chief Justice 
Ley was appointed to preside during his illness. Immediately, 
however, the blow fell that was to ruin him. 

March 18.—On 18th March, 1746, the trial of Simon Fraser, 
Lord Lovat, in Westminster Hall concluded. There were 117 
peers present, and they unanimously declared him guilty of high 
treason for his part in Prince Charlie’s rising. Next day he was 
brought back to receive sentence of death. 

March 19.—In March, 1807, George III dismissed the short-lived 
Ministry of All the Talents. Erskine, the Lord Chancellor, 
had ventured to expostulate with him, and at first believed that 
he had carried his point. On 19th March Sir Samuel Romilly, 


the Solicitor-General, noted in his diary that Erskine had given 
to him and to Sir Arthur Pigott, the Attorney-General, “ a long 
account of a very curious conversation’”’ he had with the King 
which, ‘“‘ though communicated very confidentially, he afterwards 
repeated to almost all his friends, and sometimes to large 
companies at dinner.”” This conversation was rather “a long 
speech he made to the King.” Though it was “ contrary to all 
court etiquette to speak on any subject which the King had not 
first mentioned,” he hoped His Majesty would excuse it “ in 
consideration of the very extraordinary conjuncture in which the 
country was placed.”” The King listened to a long harangue 
without once interrupting and at the end observed, ‘‘ You are 
an honest man, my lord, and I am much obliged to you,” and 
that was all. Romilly concluded: ‘‘ The Chancellor thinks that 
he has made a great impression and half flatters himself that the 
King will retract his resolution. The fact, however, is that His 
Majesty . . . perseveres most firmly in his determination of 
forming a new administration.” 


March 20.—On 20th March, 1669, Pepys recorded a talk with 
Sir William Coventry about Lord Chancellor Clarendon, A 
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great while before the Dutch war, according to Coventry, he 
“‘ did speak of the war, with some heat, as a thing to be desired, 
and did it upon a belief that he could, with his own speeches, 
make the Parliament give what money he pleased . . . but he 
found himself soon deceived of the Parliament, they having, 
a long time before his removal, been cloyed with his speeches and 
good words and being come to hate him.” 


March 21.—On 2ist March, 1807, Sir Samuel Romilly noted in 
his diary: ‘‘I received a letter to-day from the Master of the 
Rolls, complaining of my conduct towards him in the late debate ; 
and I have written him an answer . . . apprising him what it is 
I think I had great reason to complain of in his conduct .. . 
He used me most unkindly . . . but I have no desire to be at 
enmity with him.” The trouble arose from a Bill which Romilly 
had brought in to make freehold estates assets for the payment 
of simple contract debts. Sir William Grant, M.R., whose 
office was not then a bar to a seat in the Commons, had opposed 
it, and Romilly, sensitive to anything savouring of personal 
criticism, had resented his opposition. 


March 22.—At the Taunton Assizes on 22nd March, 1861, two 
brothers, Matthew and Charles Wedmore, were condemned to 
death for the murder of an elderly female relative at Dundry. 
First they had attacked her husband for his money and then 
battered her to death with a pair of tongs. 


March 23.—Poisoning was fairly easy a century ago, as appeared 
from the trial of Sarah Smith, at Leicester, on 23rd March, 1832. 
Having occasion to wish to kill a girl of about sixteen, she was 
able, without any hindrance, to buy laudanum three times and 
arsenic once. Death followed a week’s illness. Sarah Smith 
was condemned to death and hanged. Her motives were obscure, 
chiefly that she did not wish the girl to marry her brother-in-law. 


FINANCIER’S PROGRESS 

The recent death of Ernest Terah Hooley aroused memories 
of the late Victorian and Edwardian opulence in which he and 
other financial adventurers flourished like green bay trees. 
From working in a mill at 30s. a week, he attained a point 
when he once cleared a profit of 2,000,000 in six weeks. He 
bought yachts and racehorses; he adorned the boards of his 
companies with titled persons; he became a landowner on 
a vast scale; he endowed almshouses; as High Sheriff of 
Cambridgeshire and Huntingdonshire, he entertained the 
judges of assize. Once, in after years, recalling the luxurious 
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luncheons he had set before them, he observed: ‘A slight 
difference from what they gave me when I was in Parkhurst 
Prison. There most of my diet consisted of rice pudding.” 
Bankruptcy came at the end of the nineties. He fell in with 
Bottomley and their joint activities involved them in several 
actions in the courts. Though they parted company, they both 
found their separate ways to the dock, Hooley first. On his first 
personal experience of a criminal trial, in 1904, he got off, no 
doubt partly by the grace of Horace Avory, his counsel. The 
charge involved a version of the manipulation of shares fraud and 
the hearing at the Old Bailey lasted twenty-one days. While 
he was waiting for the verdict he said to his counsel’s clerk : 
“You don’t know what I am feeling like. I wouldn’t have my 
bitterest enemy go through this for millions. I would give all 
I’ve got to be out of this.’ After the verdict he was to be seen 
“running up the Old Bailey like a happy schoolboy just released 
from a distasteful lesson. He was making for the Holborn 
Viaduct Hotel, where he had a luncheon party to congratulate 
him on his latest and greatest success.’’ He must have “ created 
a fresh record for the middle-age running championship between 
the Old Bailey and the hotel.”’ 


DECLINE AND FALL 

It was on 7th February, 1912, that Hooley made another and 
less fortunate appearance at the Old Bailey, on a charge of 
obtaining money by false pretences. The judge was Mr. Justice 
Phillimore ; Sir John Simon, the Solicitor-General, led for the 
Crown, with Travers Humphreys as one of his juniors. Tim 
Healey led for the defence. In the process of securing as much as 
he possibly could of a fortune of £40,000, which had come into 
the possession of a young man, named Tweedale, on attaining his 
majority, Hooley had induced him to purchase Thorney Hall, in 
Nottinghamshire, for £6,000, paying £2,000 down. He signed 
a declaration, which turned out to be false, that the property 
was not pledged in any way and that he was free to sellit. Now 
he was duly convicted and sentenced to twelve months’ imprison- 
ment. Ten years later he was at the Old Bailey again over the 
Jubilee Cotton Mills fraud, and Sir Henry Dickens, the Common 
Serjeant, sentenced him to three years’ penal servitude. By this 
time he was more at home in the dock than on his first appearance. 
While waiting for the verdict he joked with his co-defendants. 
One, confident of acquittal, suggested that they should send home 
telegrams announcing their return home that evening. ‘‘ Wire 
your wife you'll be home this day—three years hence,” said 
Hooley. Actually that defendant was acquitted. 


COUNTY COURT LETTER 


Almshouse as Alternative Accommodation 
In Eyers v. Blatcher, at Trowbridge County Court, the claim was 
for possession of a cottage. The plaintiff's case was that he had 
owned the cottage for twenty-three years, and lived in one next 
door. He had three daughters, aged twenty-two, twenty and 
eighteen, one of them being married. The cottage was required 
for her and her husband. There was a vacancy in some alms- 
houses for aged clothworkers, among whom there were no 
applicants for the time being. The defendant could therefore 
have the accommodation—on condition that it would be available 
for an aged clothworker when required. His Honour Judge 
Kirkhouse Jenkins, K.C., made an order for possession in 
fourteen days. 
Tenancy for Duration of War 

In Leney v. Robbins, at Trowbridge County Court, the claim 
was for possession of a house. The plaintiff was an engineering 
assistant to the Wilts County Council, and his case was that he 
had been called up with the Reserve of Officers on the outbreak 
of war. In 1940 the plaintiff went overseas, and his wife let the 
house for the duration of the wartothe defendant. The plaintiff’s 
furniture was stored, and, since demobilisation, he and his wife 
and child had been living with friends. The defendant’s case 
was that he owned a house at Pinner, Middlesex, and his claim 
for possession was due for hearing in six weeks’ time. His wife 
was bedridden with rheumatoid arthritis. His Honour Judge 
Kirkhouse Jenkins, K.C., made an order for possession in two 
months. 


Tenancy of Agricultural Holding 
In Millichamp v. Worthing, at Leominster County Court, the 
claim was for possession of farm buildings and land. The 
counter-claim was for £35 10s. in respect of hedging, clover seeds 
and ploughing. The plaintiff's case was that in 1945 he took the 
premises on a five-year lease from a Mr. Rawlings. The house 
came into the plaintiff's possession in January, and the land in 


March. The defendant was already in occupation of the land, 
and in March, 1945, the plaintiff let the land to the defendant for 
a further 364 days. The area was 32 acres, and the agreed rent 
was {60. There was no agreement for an extension. and the 
defendant’s application for a renewal was refused on the 
23rd March, 1946. t year’s potatoes had not been got up, 
and the land was not properly farmed. The defendant’s case 
was that he was ready to give up the land on the 23rd March, 
but the plaintiff said (in the presence of three witnesses, called 
for the defence) that he, the plaintiff, was quite satisfied, and the 
defendant could carry on. His Honour Judge Langman gave 
judgment for possession in fourteen days, and for £3 12s. 5d. 
mesne profits since the expiration of the lease, with costs on 
Scale B. By consent, the counter-claim was referred to the 
valuers for adjudication. 


Decision under the Workmen's Compensation Acts 
Partial Dependency 


In Colley v. Joseph Sankey & Sons, Ltd., at Wellington County 
Court, the applicant’s case was that her late husband, while at 
work on the respondents’ premises, on the 8th May, 1946, had 
slipped while lifting a chassis frame out of a conveyor. He was 
admitted into hospital with a fractured femur and pelvis, and he 
died on the 17th May, 1946. The deceased had paid the applicant 
£3 10s. a week out of his wages, and kept £1 for himself. Since 
the accident, the applicant had done part-time work for 16s. 6d. 
per week. She gave up war work in April, 1946. The cause of 
death was a stroke, accelerated by the shock, as the deceased 
had pernicious anemia. The respondents’ case was that the 
deceased would have died in any event in the near future, and the 
accident had not accelerated the death. He had kidney trouble 
of long standing. His Honour Judge Samuel, K.C., made an 
award of £300, in view of the partial dependency of the applicant, 
with costs. 
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REVIEWS 


The Borough, Urban and Rural Councillor. 
Hosson, M.C., J.P., Solicitor of the Supreme Court. 
London: Shaw & Sons, Ltd. 30s. net. 


This work is described as a guide for the use of members and 
officials of non-county borough, urban and rural councils, but it 
merits a wider appeal than this. It is written in encyclopedic 
form, containing some two hundred articles on the functions and 
work of these councils and related matters, arranged in alpha- 
betical order, and has a good index. While some articles set out 
particular statutory powers, others delve into matters of policy 
and include a spirited defence of the county district councils 
against the larger authorities. 

Some of the articles which will be of particular interest to the 
general practitioner and may quickly put him on the right track 
are those on the Acquisition of Land (Assessment of Compensa- 
tion) Act, 1919, Appeals to the Courts and to Ministers, 
Compulsory Purchase, Drains, Footpaths, Highways, Land 
Drainage, Local Land Charges, Nuisances, Rating and Valuation, 
and Streets. 

Not the least delightful parts of the book are the numerous and 
apposite quotations which introduce many of the articles, as that 
on Speeches prefaced by “‘Once more: speak clearly if you 
speak at all; Carve every word before you let it fall,’’ from 
Oliver Wendell Holmes. Advice such as this, and the author’s 
recommendations for courtesy in correspondence and to callers 
at the office, are good for all of us. 

The standing of the author, who is a solicitor and Vice- 
Chairman of the Rural District Councils Association, is a good 
guarantee of the soundness of the advice and opinions given. An 
opinion he gives on s. 97 of the Housing Act, 1936, accords with 
a decision subsequently given by Morris, J., in Rodwell and 
Another v. Minister of Health (1947), 91 Sot. J. 43. 

It is evident throughout that the work was a labour of love, 
and in a postscript to the preface the author writes that he 
proposes to devote any financial profits from its publication to 
the funds of the Lads’ Brigade and Boys’ Club in Beverley, with 
which he has been actively associated for many years. A book 
which can confidently be recommended to all. 


By NEVILLE 
1947, 


Duty and Art in Advocacy. By The Hon. Sir MALcoLm 
HILBERY. 1946. London: Stevens & Sons, Ltd. 6s. net. 


Much of what Mr. Justice Hilbery has written in this slender 
monograph applies as much to solicitors as to barristers—the 
duties not to advertise or tout for work, to confine one’s conduct 
of a case within the limits imposed by the client’s instructions, 
not to loll but to stand in a dignified manner when speaking in 
court, and soon. Here is good advice worthily given, in a short 
compass. It recalls what might be a companion volume, the 
admirable lectures on Conduct at the Bar which Mr. Justice 
Singleton published when he was at the Bar. The big book on 
advocacy etiquette and general professional practice applicable 
solely to this country remains to be written, just as the subject 
itself waits to be made part of the syllabus of preparation for 
both branches of the legal profession. When is the profession to 
have a work comparable in comprehensiveness and authority 
to the Oxford University Press’s ‘‘ Professional Conduct and 
Advocacy”’ by Aiyar? Mr. Justice Hilbery seems to be one of 
those who could write it. 


Guide to Company Law. By ROBERT WOLSTENHOLME HOLLAND, 
O.B.E., M.A., M.Sc., LL.D., of the Middle Temple, Barrister- 
at-Law. Fourth Edition. 1946. London: Sir Isaac Pitman 
& Sons, Ltd. 6s. net. 


This useful little book is designed primarily for company 
secretaries and officers on the one hand and examination 
candidates on the other, but its readability and practical treat- 
ment of the subject deserve to attract a considerably wider 
body of readers. The work is divided into three sections— 
Formation of a Company, Government and Administration, and 
Liquidation—and there are appendices containing lists of stamp 
duties and fees, offences and penalties, and forms of the various 
documents which from time to time will require to be filed with 
the Registrar. From the student’s point of view the value of 
the book is increased by a comprehensive set of questions on the 
subject. The text sets out the main principles of Company Law 
in a lucid manner, and reading and understanding are much 
assisted by a judicious use of sub-headings ; and though adequate 
references are made to sections of the Act and to decided cases 
they are not so numerous that the reader loses the thread of 
the general exposition. Altogether, very good value for its very 
moderate cost. 
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NOTES OF CASES 
COURT OF APPEAL 
Thompson v. McCullough 
Morton, Bucknill and Asquith, L.JJ. 15th January, 1947 


Landlord and tenant—Purchase of leased premises—Only part of 
purchase price paid on date of conveyance—Notice to quit to 
tenant given by purchaser while conveyance an escrow—V alidity— 
Whether notice retrospectively validated on payment of balance 
of purchase price—Month’s notice to weekly tenant—Subsequent 
week’s notice during currency of earlier notice—Validity. 


JOURNAL 


Appeal from a decision of Judge Allsebrook given at Whitehaven 
and Millom County Court. 

The defendant was the tenant at 7s. a week of a house within 
the Rent Restriction Acts. In February, 1945, he let the house 
furnished to the plaintiff at 14s. a week. On the 5th April, 1946, 
he gave the sub-tenant notice to quit the house on 4th May, 1946. 
Hearing that the sub-tenant was trying to buy the house, the 
tenant gave him a new notice dated 10th April to quit on 
20th April. On ist April, 1946, the sub-tenant verbally agreed 
with the freeholder to buy the house, and paid a deposit ; on 
10th April he made a further payment of £29; on 12th April he 
gave the tenant notice to quit the house on 20th April; and on 
21st June he paid the balance of the purchase price, £79 10s. 
The sub-tenant, as landlord, brought an action for possession 
against the tenant, who himself counter-claimed 
against the landlord as sub-tenant. The county court judge 
held that the conveyance was delivered on 10th April as an 
escrow, and that it could not, on completion of payment of the 
purchase price on 21st June, validate the notice to quit of 12th 
April given to the tenant, which was invalid when given because 
the legal estate in the house had not then yet passed ; and that 
the notice from the tenant to the landlord as sub-tenant expiring 
on 20th April was valid. He therefore dismissed the action, and 
gave the tenant possession against the landlord as sub-tenant on 
the counter-claim. The landlord appealed. 

Morton, L.J., said that it was first contended for the landlord 
that there was no evidence entitling the county court judge to 
find that the conveyance was delivered as an escrow. The 
question whether a document was delivered as an escrow was, 
in general, one of fact. The law was accurately stated in 
““ Norton on Deeds,” 2nd ed., at p. 20, where the judgment of 
Parke, B., in Bowker v. Burdekin (1843), 11 M. & W. 128, at p. 147, 
was quoted. From the uncontradicted evidence that, at the date 
which the conveyance here bore, only a part of the purchase 
price had been paid, the natural inference was that if the deed 
was delivered on that date it was delivered as an escrow. The 
second contention for the landlord was that, even if that were 
so, the delivery of the deed as a deed on 21st June, when the 
whole of the purchase price was paid, would relate back so as to 
make the notice to quit given by the landlord on 12th April valid. 
Apart from authority, that was a startling proposition : it meant 
that a man could, as landlord, effectively give a tenant notice to 
quit when it was quite uncertain whether the giver of the notice 
would ever be the landlord in fact. In fact the landlord here 
had not paid the balance of the purchase price until long after 
the notice to the tenant had expired. Such a relation back would 
render the position of a tenant intolerable. The ultimate payment 
of the purchase money could not, he (his lordship) thought, have 
the effect of validating a notice given at a time when the fee 
simple was not effectively vested in the giver of the notice. 
Counsel for the landlord had relied on a passage from the judgment 
of Farwell, L.J., in Foundling Hospital v. Crane [1911] 2 K.B. 367, 
at p. 377, from which it appeared, according to the authors 
quoted by the Lord Justice, that the relation back of an escrow 
did not have the effect of giving ‘“‘ a right to intermediate rents, 
etc.,”’ from the time of the original delivery. If that were so, 
there was no reason why it should relate back to validate a notice 
to quit given when the fee simple was not vested in the person 
giving it. The landlord’s final contention was that the tenant’s 
notice to him as sub-tenant was not effective because given 
during the currency of the notice of the 5th April to quit on the 
4th May. The point seemed entirely devoid of authority. In his 
(his lordship’s) opinion, the second notice was valid. Up to the 
4th May the sub-tenancy continued in existence as a weekly 
sub-tenancy, and it still remained open to the tenant to give his 
sub-tenant a notice appropriate to the determination of a weekly 
tenancy. The result was that the furnished tenancy of the 
landlord as sub-tenant was duly determined, and that, while the 
landlord’s claim to possession failed, the tenant was entitled to 
possession on the counter-claim against the landlord as sub-tenant. 
The appeal was dismissed. 
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Buckni11, L.J., gave judgment agreeing that the appeal 
should be dismissed. 

AsguliTH, L.J., agreed. 

CounsEL: Heilpern ; J. V. Nesbitt. 

SoLicitors: William Charles Crocker, for Sumner &® Singleton, 
Whitehaven ; Broughton & Co., for Milburn & Co., Workington. 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
In ve Dicker ; Crallan v. Tomlinson 
Vaisey, J. 29th January, 1947 
Will—Construction—Bequest to nephew by name—Nephew 
illegitimate—Share of residue given to children ov child of 
sister—Nephew cannot claim as only child of sister. 

Adjourned summons. 

The testatrix, who died in 1943, by her will made in 1940, 
after giving certain bequests, including a bequest ‘“‘to my 
nephew J £300,” gave the residue of her estate to her trustees 
upon trust for sale and to pay the annual income therefrom to 
her sister Mrs. T during her life, and after her death upon trust 
to divide the same into four equal shares and to stand possessed 
of one of such shares “upon trust to divide the capital and 
income therefrom equally between the children of the said 
Mrs. T living at her death, if more than one, and if only one to 
that child absolutely.’”’ Mrs. T was seventy-seven when the 
testatrix made her will. She had had one child only, namely, 
J, who was illegitimate. Mrs. T predeceased the testatrix. By 
this summons the trustees of the will asked whether J was 
entitled to the fourth share of the residue given to the children 
or child of Mrs. T. 

VAISEY, J., said that it was well settled that the mere 
description of J as the nephew of the testatrix in one clause of 
her will would not of itself enable him to claim to be a child of her 
sister under another clause (/” ve Hall (1887), 35 Ch. D. 551). This 
was because the word “child,” in the absence of a clear 
controlling context or plainly rebutting circumstance, meant 
legitimate child (Hill v. Crook (1873), L.R. 6 H.L. 265; In ve Pearce 
{1914} 1 Ch. 254). No such context or circumstance was to be 
found here. The testatrix expressed her intention to benefit 
either (a) a class of children, or (b) an only child. He saw no 
ground for holding that she meant the class of children to include 
illegitimate children or child. Therefore he failed to see how an 
illegitimate child could come in as an only child. If the gift had 
been to Mrs. T’s “ child ’’ (without any mention of “ children ’’) 
the case would have been different (Inu ve Eve [1909] 1 Ch. 796). 
He would declare that the share in question was undisposed of 
and devolved as under her partial intestacy. 

CounsEL: Rose; A. J. Belsham; Grant-Bailey; L. M. 
Jopling. 

Souicitors: Bannister & Fache ; Crane & Hawkins ; Church, 
Adams, Tatham & Co. ; Ince, Roscoe, Wilson & Griggs. 

(Reported by Miss B. A. Bickne i, Barrister-at-Law.] 


In ve Harvey; Public Trustee v. Hosken 
Vaisey, J. 29th January, 1947 
Will—Construction—Will made before 1926—Devise of “ all my 

parts or shares’ in certain freeholds—Codicil made after 1925— 

Will not expressly confirmed—Whether devise adeemed—Law of 

Property Act, 1925 (15 & 16 Geo. 5, c. 20), Sched. I, Pt. IV, 

para. 1 (4). 

Adjourned summons. 

By his will dated 7th November, 1912, as modified by 
subsequent codicils, H devised and bequeathed to his trustees 
all his live and dead farm stock in the parish of S and “ also all 
my parts or shares in the estates or farms of D, V and E and all 
other my lands in the said parish of S ’’ to hold “‘ my said estates 
and land or parts or shares of estates and lands in the said parish 
of S”’ upon trust for his daughter Mrs. H for her life, and after 
the death of Mrs. H he gave his lands and hereditaments in the 
parish of S to Mrs. H’s twosons. He gave his residuary estate to 
his other daughter Miss H absolutely. The testator made in all 
five codicils to his will, the first four being executed prior to 1926. 
By the fifth dated the 15th January, 1927, which was expressed 
to be a codicil to the will the date of which was given, the testator 
expressed his desire to place on record that he had cancelled and 
destroyed his second codicil with the intention of revoking it. 
He made no disposition by his last codicil. The testator died on the 
30th March, 1929. At the date when he made his will the 
testator was entitled to eight undivided fifteenth shares of D and 
V farms and to eight undivided tenth shares of E farm, which 
was the only land he had owned in the parish of S._ By virtue of 
the transitional provisions contained in the Law of Property 
Act, 1925, Sched. I, Pt. IV, para. 1 (4), the farms vested on the 
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1st January, 1926, in the Public Trustee upon the statutory 
trusts for sale. The farms had not been sold at the date of the 
testator’s death. By this summons the Public Trustee, as 
trustee of the will, asked whether the devise of the farms had 
been adeemed by the imposition of the statutory trusts. 

VaIsEY, J., said that, apart from authority, he thought that a 
very strong case could be made against the suggested ademption. 
The effect of the imposition of the statutory trusts had been 
considered in In ve Price [1928] Ch. 579 and In ve Kempthorne 
[1930} 1 Ch. 268. In In ve Newman [1930] 2 Ch. 409, Farwell, J., 
had held that a specific devise in a will made in 1922 of the 
testator’s ‘‘ moiety or equal part or half share and all other my 
share in ’’ certain hereditaments was adeemed by the imposition 
of the statutory trusts. The point next came before Maugham, J., 
in In ve Warren [1932] 1 Ch. 42. In that case a testatrix by a will 
made in 1923 devised her “‘ share in” certain land to a named 
devisee. By a codicil made in 1927 she expressly confirmed her 
will. It was held that there was no ademption, and that the 
interest of the testatrix in the proceeds of sale went absolutely 
to the devisee. But for the existence of the post-1925 codicil, 
he would have felt constrained to disregard any doubts which he 
entertained as to its correctness and to follow the decision in 
In re Newman, supra. The fifth codicil here was a very tenuous 
document. It only placed a certain fact on record. On the 
other hand, it did contain an express reference to the will, 
suggesting that the testator must have looked at the will. It 
called itself a codicil, was executed as such, and had been 
admitted to probate. A codicil described as a codicil to a 
particular will republished that will. See and distinguish In re 
Smith (1890), 45 Ch. D. 632, and the observations of Lord Porter in 
Berkeley v. Berkeley (1946) A.C. 555, 575; 90 Sox. J. 345. The 
absence of any express post-1925 confirmation of the will did not 
affect the matter (In ve Hardyman [1925] Ch. 287). He had 
come to the conclusion that the fifth codicil sufficiently 
republished constructively the testator’s will so as to prevent 
ademption and he would declare that the devise was not 
adeemed. 

CounsEL: C. V. Rawlence ; Pennycuick ; A. J. Belsham. 

So.icitors: Bird & Bird, for Borlase & Venning, Penzance ; 
Hatchett Jones & Co. ; Winter & Co., for Spencers, Plymouth. 

{Reported by Miss B. A. Bicknett, Barrister-at-Law.] 


CHANCERY OF LANCASTER 
In ve Joseph Wainwright, deceased, and / ve The Inheritance 
(Family Provision) Act, 1938 
Wainwright v. Wainwright and Others 
Sir John Bennett, V.-C. 
14th October, 1946, and 10th February, 1947 
Will—Testator’s widow not provided for—Order of the court without 
special provisions—Minutes—Inheritance (Family Provision) 

Act, 1938 (1 & 2 Geo. 6, c. 45), ss. 1, 5. 

Adjourned summons. 

At the original hearing, an application under the Inheritance 
(Family Provision) Act, 1938, had been made on behalf of the 
testator’s widow requesting that reasonable provision might 
be made for her out of his estate. The Vice-Chancellor ordered 
that the widow should be allowed for her maintenance an annual 
sum at the rate of £171 10s. per annum from the death of the 
testator until her death or re-marriage or further order. Ata 
subsequent hearing, on speaking to minutes, the question was 
raised whether, in the absence of special direction, the mainten- 
ance should be expressed as payable out of income of the residuary 
estate or merely out of the residuary estate (with the result that 
resort could be had to capital to make up any deficit). 

Sir JoHn Bennett, V.-C., said that if no special directions are 
given by the court, the “ reasonable provision’ made by the 
court under s. 1 (1) of the Act out of the testator’s “‘ net estate ”’ 
as defined in s. 5 of the Act must be treated as though the testator 
had given an annuity of that amount by his will, without specify- 
ing whether payment was to be made out of income or capital. 
The words ‘“‘ income ” and “ capital ’’ as used in s. 1, subss. (2) 
and (4), describe the form the payments will take and not the 
source of the payments. The expression “ annual income ”’ 
in s. 1 (3) is defined in s. 5 and refers to a purely notional income 
which might be expected to arise from the estate. He was 
therefore of the opinion that in the absence of any special 
directions under s. 3 (2), the payment of maintenance, 
allowed by an order of the court under the Act, should be made 
in the first place out of the income of the testator’s net estate 
and, if this proved insufficient, then out of capital. The minute 
should therefore read ‘‘ out of the residuary estate’ and not 
“‘ out of the income of the residuary estate.”’ 
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COUNSEL: G. Maddocks ; W. Geddes ; H. Brown ; E. Ackroyd. 
Soticirors: Alfred McMaster, for Leo Kennedy & Glover, 
Ormskirk ; Layton & Co. ; Read & Brown, for Brighouse, Jones 
and Co., Southport; Garnett, Tarbet, Peet © Thompson, for 
Duchy Solicitors. 

{Reported by W. E. 


KING’S BENCH DIVISION 

Smith v. Poulter 
Denning, J. 26th November, 1946 
Landlord and tenant—Rent restriction--Non-payimeni of reit 
Claim for possession in High Court—-Judgment signed—No 
previous inguiry as to reasonableness of making an order- 
Pyreferability of proceeding in county court. 


\ppeal from a decision of a Master. 


Hecssy, Esq., Barrister-at-Law.} 


The defendant was the tenant of an unfurnished house protected 
by the Rent Restriction Acts. He did not pay rent to the 
landlord after 22nd April, 1946, on the ground, as he said, 
that the landlord did not pay the tax on the house, with the 
result that the Inland Revenue authorities demanded payment 
fom him. He therefore saved up his rent weekly to pay the sum 
due for tax. The landlord said that he did not pay the tax 
because the tenant did not pay the rent. The jandlord served 
notice to quit, claiming possession, arrears of rent, and mesne 
As the tenant, who did not understand what was meant 
by “entering an appearance,”’ did not formally ‘enter an 
appearance,” the landlord signed judgment for possession, 
arrears of rent and mesne profits, and costs, and then took out 
asummons under the Courts (Emergency Powers) Act for leave 
to proceed, which summons was served on the tenant. An 
application on his behalf was made to the Master to set aside the 
judgment, and an affidavit filed claiming the protection of the 
Kent Restriction Acts. The application was refused. The 
landlord, having been given leave to proceed, gave notice of the 
proceedings to the tenant, applied for, and was given leave to 
enforce the judgment by writ of possession. The tenant appealed 
against the refusal of the Master to set aside the judgment. 

DENNING, J., giving judgment in open court because the matter 
raised questions of general application, said that he would not 
onsider the merits of the dispute between tenant and landlord, 
as he was at present concerned only with what took place in 
onsequence of it, and that in his opinion the judgment was wrong 
for two reasons: (i) When a house was protected by ‘the Rent 
Restriction Acts then, under s. 3 of the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933, even 
though some rent was in arrear and unpaid, the court had no 
power to make an order or judgment for possession ‘‘ unless the 
ourt considers it reasonable ’’ to do so, That provision limited 
the jurisdiction of the court, with the result that, in any case 
where there was reason to think that the house was within the 
\cts, it was the duty of the court to see whether the conditions 
imposed by the Act were satisfied, even though not pleaded or 
ised by the tenant (Barton v. Fincham {1921} 2 WK.B. 291; 
Salter v. Lask (1924) 1 WK.B. 754; and Davies v. Warwick {1943} 
|K.B, 329, at p. 336). That was never done here before judgment 
as signed. The subsequent applications under the Courts 
Emergency Powers) Act and R.S.C., Ord. 47, r. 1, did not touch 
the point, because they proceeded on the assumption that the 
jidgment was valid. (ii) Under s. 17 of the Increase of Rent 
ad Mortgage Interest (Restrictions) Act, 1920, if a person took 
proceedings under the Rent Restriction Acts in the High Court 
thich could have been taken in the county court, he was not 
ititled to any costs. Notwithstanding that enactment, the 
idgment here had ordered the tenant to pay costs. The appeal 
‘ould accordingly be allowed and the judgment set aside, and no 
sts would be awarded to the landlord. He (his lordship) 
‘ished to draw attention to the following points: (i) In the case 
fhouses within the Rent Restriction Acts, the procedure in the 
ounty court was better suited to carry out the intentions of the 
legislature than the procedure in the High Court. In the county 
‘urt the tenant received a summons to appear at the court on 
inamed day, and on that day the judge inquired into the case 
see whether the conditions of the Act were satisfied before he 
nade an order for possession. In the High Court the tenant 
teived a writ commanding him to “enter an appearance.” 
fhe failed to do so, as he might for a number of reasons, judgment 
"as entered against him automatically without any inquiry 
whether the conditions of the Act were satisfied, and it might be a 
dgment which the court had no jurisdiction to give in respect 
fither of possession or of costs. (ii) In cases under the Rent 
testriction Acts the Legislature had sought to discourage pro- 
“edings in the High Court by disentitling the plaintiff to any 


profits. 
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costs. Ifa plaintiff should choose to proceed in the High Court 
notwithstanding that discouragement, the court should be 
informed of the facts so that it might be able to act accordingly. 
It was desirable, therefore, that, in actions for possession of a 
dwelling-house, the endorsement of the writ should state either 
the reason why the house was not within the Rent Restriction 
Acts or, if it was within the Rent Restriction cts, what was the 
The case would be 
remitted to Watford County Court. 

CounsEL: Claude Duveen, for landlord ; the tenant appeared 
in person. 

Soticitors : Dixon, Hunt & Tayler. 

[Reported by R. C. Cateurn, Esq., Barrister-at-Law. 


Associated Provincial Picture Houses, Ltd. v. Wednesbury 
Corporation 

Henn Collins, J. 

Cinematograph—Sunday performances—Licence subject to condition 

vestvicting attendance of childven—Validitv—Sunday  Iitter- 

tainments Act, 1932 (22 & 23 Geo. 5, c. 51), s. 1 (1). 

Action tried by Henn Collins, J. 

The plaintiff company were the owners and licensees of a 
cinema at Wednesbury, and the defendant corporation were the 
licensing authority under the Cinematograph Act, 1909, On 
3rd December, 1945, the corporation, on granting a licence for 
the opening of the cinema on Sundays for 1946, imposed the 
following condition : ‘‘ No children under the age of fifteen years 
shall be admitted to any entertainment, whether accompanied 
by an adult or not.’’ The company contended that that con- 
dition was ultra vires the corporation ; that it was not in the 
public interest; and that it was unreasonable. They now 
claimed a declaration to that effect. By s. 1 (1) of the Sunday 
Entertainments Act, 1932, ‘“‘ The authority having power 
to grant licences under the Cinematograph Act, 1909, may . 
allow places . . . licensed under the said Act to be opened . . . on 
Sundays for the purpose of cinematograph entertainments 
subject to such conditions as the authority think fit to impose.” 

HENN CoLtiins, J., said that the company argued that, in 
acting under s. 1 (1) of the Act of 1932, the local authority must 
act reasonably. Subject to a proper understanding of that 
expression, it was common ground between the parties that the 
authority must so act. It was argued that the test of reasonable- 
ness was not what the local authority, but what the court, 
thought reasonable. ‘That was a strong contention, and would 
require authority, or clear words in the subsection, to make it 
acceptable, for the concluding words in the subsection were 
without limitation. The chief support for the company’s 
argument was to be found in Theatre de Luxe (Halifax), Ltd. v. 
Gledhill {1915) 2 IK.B. 49, where a condition limiting the admission 
of children attached to a licence granted under s. 2 (1) of the 
Cinematograph Act, 1909, was held by a Divisional Court to be 
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ultva vives, Atkin, J., dissenting. The corpofation relied on 
Harman v. Butt (1944) K.B. 491; 170 L.T. 355, where a 


condition restricting the admission of children attached to a 
licence granted under s. 1 (1) of the Act of 1932 was held by 
Atkinson, J., not to be ultra vires. He (Henn Collins, J.) had 
come to the conclusion that there was really no conflict between 
those two decisions. ‘The earlier was under the Act of 1909, 
and very different considerations were applicable. The court, 
as had often been pointed out, was not astute to find that any 
condition imposed by statute was more severe than necessity 
required. In the earlier case the court had to consider the Act 
of 1909, which was an Act curtailing the rights of the public in 
the interests of public safety. The Act of 1932, on the other 
hand, did not abridge the rights of the person. It did exactly 
the opposite. Therefore different considerations from those 
applicable in Theatre de Luve (Halifax), Lid. v. Gledhill, supra, 
were applicable in Harman v. Butt, supra. That might account 
for the difference of approach in the two cases. Atkinson, J., 
had felt no difficulty in deciding under the Act of 1932 that the 
condition before him was iniva vires the licensing authority. 
He (Henn Collins, J.) gladly accepted that decision as right and 
binding on him. He thought the earlier decision not really 
in pari materia. The condition in question in the present cas¢ 
was not ultra vires the defendant corporation, and the action 
must be dismissed. 

CounsEL: Gallop, \W.C., 
and Gattie. 

Soxicitors : Novmain Hart & Mitchell ; Sharpe, Pritchard and 
Co., for G. F. Thompson, Wednesbury. 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.} 
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CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of 
THE SOLICITORS’ JOURNAL] 
Anglo-Soviet Law Association 

Sir, —It is proposed to forman Anglo-Soviet Law Association asa 
branch of the Society for Cultural Kelations with the U.S.S.R. 
The objects of such an association will be to promote knowledge 
of Soviet law and procedure in this country and of British law 
and procedure in the U.S.S.R., and to provide facilities for 
personal contact between persons in both countries interested in 
these subjects by means of visits, lectures, etc. 

A provisional committee was appointed last July to prepare 
the ground. Supplies of Soviet legal publications are now being 
received in limited quantities, from which some articles have 
been translated, and contact has been established with Soviet 
legal circles and those interested in cultural relations with foreign 
countries. 

This project has received considerable support among the legal 
profession, but it is thought that there may be some who have 
not yet heard of it and who would be interested. 

An open meeting at which the association will be formally 
established has been convened for Thursday, 27th March, at 
6 p.m., at the House of Commons, where Mr. D. N. Pritt, Ix.C., 
M.P., has booked Committee Room No, 8 for this purpose. 

All persons interested are cordially welcome at this mecting. 
lurther particulars may be obtained from the undersigned. 

DubLEY COLLARD, 
6, Pump Court, Chairman, Provisional Committee. 
Temple, E.C.4. 


OBITUARY 
Mr. F. H. CARPENTER 
Mr. Fred Harold Carpenter, solicitor, of Messrs. F. 1!. Carpenter 
and Oldham, solicitors, of Brighton, died on Thursday, 6th March, 
aged fifty-nine. He was admitted in 1916. 


Mr. G. PROBY 
Mr. Granville Proby, C.B., Lord Lieutenant of Huntingdonshire, 
died on Sunday, 9th March, aged sixty-three He was called by 
the Inner Temple in 1920, and was chairman of the Huntingdon- 
shire Quarter Sessions in 1941. 


PARLIAMENTARY NEWS 
ROYAL ASSENT 


The following Bills received the Royal Assent on Tuesday, 
11th March, 1947: 

APPELLATE JURISDICTION, 

BIRTHS AND DEATHS REGISTRATION, 

County Councits ASSOCIATION EXPENSES (AMENDMENT). 

ISXCHANGE CONTROL. 

AGRICULTURAL WAGES (REGULATION), 

SUMMER TIME. 


HOUSE OF LORDS 
Kead First Time : 
LOCAL GOVERNMENT (SCOTLAND) Bitt | H.L 13th March. 
To consolidate with amendments the enactments relating to 
authorities for the purposes of local government in Scotland. 
Read Second Time : 


PoLtsH RESETTLEMENT BILL. 1ith March. 


In Committee : 
CoMPANIES BILL |H.L. 
CROWN PROCEEDINGS BILI 


11th March. 


.L.. 13th March. 


HOUSE OF COMMONS 

Kead First Time : 

NATIONAL SERVICE BILI 12th March. 

To confine the operation of the National Service Acts to male 
British subjects and to service in the Armed Forces of the Crown ; 
to make provision as to the terms and conditions of such service 
and as to the period for which those Acts shall continue in 
operation ; and for purposes connected with the matters aforesaid. 


NORTHERN IRELAND BILI 12th March. 

To enlarge the legislative power of the Parliament of Northern 
Ireland in respect of certain matters and, in connection therewith, 
to remove doubts regarding the validity of certain laws made by 
that Parliament; to validate the lire Services (Emergency 
Provisions) Act (Northern Treland), 1942; to apply Part ITT of 
the Requisitioned Land and War Works Act, 1945, to Northern 
Ireland; to extend Section two of the Northern Ireland 
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(Miscellaneous Provisions) Act, 1945 ; and for purposes connected 
with the matters aforesaid. 
kktead Third Time :— 

Arr NAVIGATION Bict (H.L. 


QUESTIONS TO MINISTERS 
ALLOTMENT HOLDERS (TENURE) 
Mr. GerALb WILLIAMS asked the Minister of Agriculture when 
he expects to introduce legislation to assist allotment holders. 
Mr. T. Witttams: I can hold out no hope of the early intro- 
duction of legislation to amend the Allotment Acts, but I propose 
shortly to consider, in consultation with interested bodies, the 
points that should be dealt with in such legislation when the 
opportunity arises. 10th March. 


14th March 


Wak PENSIONERS (ADOPTED CHILDREN) 

Mr. MicHarEL Astor asked the Minister of Pensions whether 
he will take steps to extend the payment of marriage and child 
allowances to war-disabled pensioners when the child has been 
legally adopted by its foster parents, inasmuch as the State is, 
as a rule in these cases, relieved of responsibility and cost of 
maintenance of these children. 

Mr. BLeNKINSOP: The allowance which may now be paid to 
a pensioner for his wife, irrespective of the date of his marriage, 
is payable whether or not there is a child qualifying for an 
allowance. An allowance is payable for a legally adopted child 
if the adoption took place before the date of the pensioner’s 
disablement. My right hon. friend could not recommend that 
similar recognition should be given to children adopted after 
that date. [11th March. 

LAND VALUATION 

Mr. Stokes asked the Chancellor of the Exchequer how many 
persons will be involved in taking valuations of compensation 
and betterment under the Town and Country Planning Bill ; and 
how this number compares with the estimated figure of persons 
required to make a valuation prior to introducing a comprehensive 
tax on site values. 

Mr. Datton: I cannot yet say how many valuers will be 
required under the Town and Country Planning Bill. The 
numbers needed for a general valuation for a tax on land values 
would depend on the precise nature of the scheme, but a valuation 
of all properties would almost certainly require many more staff 
than one covering a limited number of properties. 

Mr. Strokes: As the Town and Country Planning Bill envisages 
the expenditure of a million pounds a year for five years, and, 
ultimately, of £300 million of public money, and as the Snowden 
Act at to-day’s valuation meant the expenditure of #2 million 
once to obtain an annual revenue of £500 million a year, does 
not my right hon. friend think that it would be an advantage to 
scrap part of the Town and Country Planning Bill and go in for 
the comprehensive taxation of site values ? 

Mr. Datton: No, sir. I think my hon. friend was abroad 
when this subject was discussed in another place, but I did 
endeavour to give some help to him and to those who think with 
him on the subject which is so near to his heart. [11th March. 


INSPECTION OF LAND 

Sir WALDRON SMITHERS asked the Financial Secretary to th 
lreasury whether, in view of the fact that the Powers of 
Regulation (Inspection of Land) under Defence Regulation No. 85 
are no longer exercised, he will take steps to repeal it. 

Mr. GLENVIL HALI I regret that the information contained 
in the table circulated in the Official Report, in reply to a question 
by the hon. member for Abingdon (Sir R. Glynn) [see 91 Sot. J 
134) was misleading in one particular. Although it is true that 
all warrants conveying’ a general authority to certain Ministry 
of Works officers to make investigations under Regulation 85 have 
been withdrawn, any similar investigation which may be necessary) 
in the future will be made only on the specific authority on each 
occasion of the principal establishment officer or a_ regional 
director in the Ministry of Works. I regret, therefore, that the 
Defence Regulation, which in any case empowers other Ministers 
besides the Minister of Works to make investigations, cannot be 
repealed at present. 

Sir W. SmitHERS: Will the Government give an undertaking 
that when any of these regulations become unworkable and 
unusable they will be withdrawn ? 

Mr. Hatt: I think I can give that undertaking. Obviously, 
the Government do not want to continue powers which have 
ceased to be essential. [11th March. 


OFFICIALS (PowrRS OF ENTRY) 
Sir W. SmitueErs asked the Financial Secretary to the Treasut) 
if he will state, by Departments, the number of officers at present 
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authorised to carry out inSpections and investigations into private 
houses and premises without a search warrant. 


Following ave the details : 
Number of officials authorised to 
Department carry out inspections 

Admiralty - ss 2 Accountants. 

Board of Trade ue ies 174 Officers concerned with Price 
Control, coupons and = manu- 
facture of Utility Goods. 

Ministry of Agriculture and 1,900) Animal Health Division Inspectors 


Visheries and Research Officers 
Ministry of Food .. .. 1,625 Inspectors of Food Undertakings. 
Ministry of Works i 52 Building Inspectors controlling 
licensing. 
, _, « Alkali Inspectors (8). 
Ministry of Health * 51 Medical Seaechaes (43). 
War Damage Commission 1,073 Assessors of War Damage. 
Ministry of Transport a 216) Officers on Vehicle and Traffic 
Sign Inspection 
Ministry of Fuel and Power 1607 Mines Inspectors. 
Forestry Commission a 130 District Officers. 
Ministry of Supply 55 4 Investigation Officers. 
Department of Scientific and 7¢ | Geological officers (40). 
Industrial Research Scientific staff (30). 
Ministry of National Insur- 
ance 35 a a 697 
Ministry of Labour .. 2,329 Factory Inspectors, Wages 
Inspectors, Labour Supply, ete. 
Customs and Excise .. 1,800 Officers of Customs and Excise. 
Inspectors of Voluntary Homes (+4 ) 
scottish Home Department 644 Dock officers (28). 
Fishery officers (32). 
Ministry of Agriculture for 109° Animal Health Division Inspectors 
Scotland and Research officers. 
Department of Health for S&S Alkali, Housing and Public Health 
Scotland Inspectors. 
lithe Commission . . af 1450 Surveyors (for land inspection) 
Total .. 10,916 


11th March. 
His Majesty's JUDGES (SALARIES) 

Mr. MARLOWE asked the Chancellor of the Exchequer at what 
date the salaries of His Majesty’s judges were first fixed at the 
present sum; and, in view of the increase in the cost of living 
since then, whether arrangements will now be made for the first 
1) per cent. to be paid free of tax. : 

Mr. DALton:: In 1832. I do not propose to make the change 
suggested, [11th March. 

APPROVED SCHOOLS AND BorsTAL ADMISSIONS 

Dr. Stross asked the Secretary of State for the Home Depart- 
ment if he will state, for the past five years, the number of young 
persons of sixteen years or over, detained in Borstal and the 
number in approved schools, giving the figures for each vear for 
both girls and boys. 

Mr. Epre: The figures are as follow : 

Number of boys and girls aged sixteen years or over admitted 
to approved schools : 


Year Bovs Girls Total 
1942 780 302 1,082 
1943 626 264 890 
1944 608 338 946 
1945 837 375 1,212 
1946 740 356 1,096 


Keceptions for Borstal detention of young persons of sixteer 
years or over :-— 


1941 1942 1943 1944 1945 1946* 
Males : 1,521 1,475 1,324 1,386 2,166 2,067 
Females se 218 198 240 274 276 158 
otal a 1,739 1,673 1,564 1,660 2,442 2,00 


* Figures subject to correction 
11th March. 
LEASEHOLD TENURE 

Mr, KinG asked the Prime Minister if he will appoint a Royal 
Commission, or commission of inquiry, on the existing system of 
leasehold tenure. 

The Prime MINister: No, sir. I do not think that any 
useful purpose would be served by instituting an inquiry into 
this controversial matter at the present juncture. 

Mr. King: Would not the Prime Minister agree that these 
very long leases—I am thinking particularly of 100-year leases 
should be discouraged and that this is a long-standing grievance ? 
\re new 100-year leases being created ? 

Mr. Batpwin : Is the right hon. gentleman aware that these 
long leases have helped this country generally ? [12th March, 
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Jury SERVICE EXEMPTION 

Mr. House asked the Secretary of State for the Home Depart- 
ment if he will take steps to secure exemption from jury service 
for members of the Register of Osteopaths, the Incorporated 
Society of Registered Naturopaths and the British Naturopathic 
Association, all of whom are qualified unorthodox health 
practitioners. 

Mr. EpE: The only classes of persons exempt from jury service 
are those whose exemption is authorised by statute and legislation 
for which time is not available would be necessary for the purpose 
of exempting the persons referred to in the question. 

Mr. House: Is the Minister aware that Cabinet Ministers, 
ex-Cabinet Ministers, and many other members of this House 
attend unorthodox practitioners ; and seeing that the interest of 
the community is better served by unorthodox practitioners 
attending their numerous patients than sitting as jurors, will he 
ensure that the matter has the most careful consideration ? 

Mr. Epe: This and many other matters are for consideration 
when time is available to legislate with regard to the future of 
jury service. [13th March. 


JUDICIAL SEPARATION (CHILDREN) 

Mr. PALMER asked the Secretary of State for the Home 
Department if he will consider introducing legislation to increase 
the maintenance allowance that can be granted to a wife with 
dependent children given a judicial separation in the courts. 

Mr. Epre: I regret that I cannot hold out hope of legislation 
on this subject at the present time. 13th March. 


RULES AND ORDERS 


S.R. & O., 1947, No. 404 
\DMINISTRATION OF JUSTICE (EMERGENCY PROVISIONS) ACT (EXPIRY 
ORDER, 1947 


At the Court of Saint James, the tenth day of March, 1947 
PRESENT, 
His Royal Highness The Duke of Gloucester 
Viscount Lascelles 
Lord Privy Seal Viscount Mountbatten of Burma 
Lord Pethick-Lawrence Mr. Secretary Creech Jones 
Mr. Secretary Noel- Baker 

Whereas His Majesty, in pursuance of the Regency Acts, 1937 and 
1943, was pleased, by Letters Patent dated the twenty-fourth day of 
January, 1947, to delegate and grant unto His Royal Highness The 
Duke of Gloucester, K.G., K.T., K.P., G.M.B., G.C.M.O., G.C.V.O., 
Her Royal Highness The Princess Royal, G.C.V.O., G.B.Ie., C.1., and 
Viscount Lascelles, or any two of them, as Counsellors of State, full 
power and authority during the period of His Majesty's absence from 
the United Kingdom to summon and hold on His Majesty's behalf His 
Privy Council and to signify thereat His Majesty’s approval of any 
matter or thing to which His Majesty’s approval in Council is required 

And whereas by subsection (2) of section eleven of the Administration 
of Justice (Emergency Provisions) Act, 1939, it is provided that His 
Majesty may by Order in Council declare that, subject to any temporary 
and transitional provisions contained in the Order it is no longet 
necessary that the said Act should continue in force, and that at the 
end of the day on which such an Order is made the said Act shall 
expire, exe ept as respects things previously done or omitted to be done 
thereunder and subject to any such provisions : 

\nd whereas, subject to the temporary and transitional provisions 
hereinafter contained, it is no longer necessary that the said Act should 
continue in force : 3 

Now, therefore, His Royal Highness the Duke of Gloucester and 
Viscount Lascelles being authorised thereto by the said Letters Patent 
do hereby, by and with the advice of His Majesty's Privy Council, on 
His Majesty's behalf, order as follows : 

1. This Order may be cited as the Administration of Justice 

emergency Provisions) Act (Expiry) Order, 1947 

2. It is hereby declared that, subject to the temporary and 
transitional provisions contained in the Schedule to this Order, it 
is no longer necessary that the Administration of Justice (emergence) 
Provisions) Act, 1939, should continue in foree 

I. C. bk. Leadbittes 
SCHEDULE 

1. The expiration of the Administration of Justice (emergency 
Provisions) Act, 1939, shall not affect the operation of subsection (5 
of section one, subsection (2) of section two and paragraph (4) ot 
subsection (5) of section six thereof (which relate to the making of 
rules of court and county court rules by the Lord Chancellor) as 
respects any rules made before the first day of June, nineteen hundred 
and forty-seven. 

2. The expiry of the said Act shall not affect the operation of section 
seven thereef {which relates to the number and qualification of jurors 
as respects any trial or inquiry begun before the first day of January 
nineteen hundred and forty-eight. 

3. The expiry of the said Act shall not affect the operation of section 
eight thereof (which limits the proceedings in which a jury is necessary 
as respects any trial, assessment or inquest begun before the fourth 
day of April, nineteen hundred and forty-seven 
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NOTES AND NEWS 
Honours and Appointments 


Mr. Justice F1NNEMORE has been elected a Master of the Bench 
of the Inner Temple. 


Mr. G. A. BAMLET, an assistant solicitor in the Legal and 
Parliamentary Department of the London County Council, has 
been appointed Chief Assistant Solicitor with effect from Ist April. 


Mr. Joun HENWoOOD THoMas, assistant solicitor to the Norfolk 
County Council, has been appointed Deputy Clerk to the Soke of 
Peterborough County Council, and Deputy Clerk of the Peace 
for the Liberty of Peterborough, with effect from Ist June. 


Professional Announcements 


Messrs. J. D. LANGTON & PassMoxE, of 8, Bolton Street, W.1, 
announce tnat, as from the Ist March, 1947, they have admitted 
into partnership Mr. TREVOR S, PAssMoreE (son of Mr. Stanley 
J. Passmore), Mr. G. AINSworTH Wares (son of Mr. G. Leslie 
Wates), Mr. KENNETH W. Mason and Mr. ArRNoLD E, THIRLBY. 


Notes 

At a meeting of the Law Students’ Debating Society held at 
The Law Society’s Court Room, on Tuesday, 11th March, 1947 
(Chairman, Mr. kK. Watson), the motion ‘‘ That this House 
entirely approves of the recommendations of the Rushcliffe 
Committee on Legal Aid ’’ was lost by four votes, there being 
fourteen members and one visitor present. 

An ordinary meeting of the Medico-Legal Society will be held 
at Manson House, 26, Portland Place, W.1 (Tel. : Langham 2127), 
on Thursday, 27th March, 1947, at 8.15 p.m., when a paper will 
be read by Mr. Charles E. Newman, M.D., F.R.C.P., and 
Mr. Ronald H. Graveson, Ph.D., S.J.D., LL.M., on “ The 
Education and Status of the Medical and Legal Professions.”’ 


The first post-war annual ladies’ night debate of The Union 
Society of London will be held in The Old Hall, Lincoln’s Inn 
(by kind permission of the Benchers), on Wednesday, 26th March, 
1947, at 8 p.m. The motion, “‘ That this House has no confidence 
in the economic policy of His Majesty’s Government,’”’ will be 
proposed by Viscount Hinchingbrooke, M.P., aud opposed by 
Mr, Michael Foot, M.P. Tickets may be obtained on application 
to the hon. secretary and will also be on sale at the door. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 


No. 404. Administration of Justice (Emergency Provisions) 
Act (Expiry) Order. March 10. 

No. 396, Coal Commission (Dissolution) Order. March 4. 

No. 395. Coal Industry Nationalisation (Coal Acts) Regula- 
tions. March 4. 

No. 379. Housing Acts (Equalisation Account) Kegulations. 


March 3. 


(Any of the above may be obtained from the Publishing one 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.} 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
HILARY SITTINGS, 1947 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
ROTA OF REGISTRARS IN ATTENDANCE ON 


I-MERGENCY APPEAL Mr. Justice 

Date. ROTA Court I VAISEY 
Mon., Mar. 24 Mr. Fart Mr. Reader Mr. Hay 
Tues., ,, 25 Blaker Hay Farr 
Wed... ,, 26 Andrews Farr Blaker 
Thurs... ,, 27 Jones Blaker (Andrews 
I'ri., ss 28 Reader Andrews Jones 
Sat., ee 4 Hay Jones Reader 


Group A Group B 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WyNN-PARRY EVERSHED ROMER 


Date. Non-Witness. Witness. Witness. Non-Witness 
Mon., Mar. 24 Mr. Jones Mr. Andrews Mr. Farr Mr. Blaker 
Tues., ., 25 Reader Jones Blaker Andrews 
Wed., _,, 26 Hay Reader Andrews Jones 
caer, 27 Farr Hay Jones Reader 
Fri., i» op Blaker Farr Reader Hay 
Sat., ee Andrews Blaker Hay Farr 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 











Middle t Approxi- 
Div Price | Flat mate Yield 
Months = el Interest with 
| Yield redemption 
British Government Securities i * 2.44 293 
Consols 4% 1957 or after .. = FA} 1133 | 310 8/2 8 4 
Consols 24% - . JAJO) 943 212 11 ~ 
War Loan 3%, 1955-59 - .. AOLOS53xd| 216 8/2 4 1 
War Loan 34% 1952 or after es JD] 1063 | 3 5 9}2 4 3 
Funding 4% Loan 1960-90 .. .. MN 118 3471012 7S 
Funding 30; Loan 1959-69 ‘as AO|105}xdj 217 0}; 2 9 9 
Funding 24% Loan 1952-57 is JD) 1043 | 212 9/116 9 
Funding 24% Loan 1956-61 .. AOMLOMZxd|) 2 9 1)2 5 8 
Victory 4% ‘Loan Av. life 18 years.. MS} 1184 | 3 7 6| 2 1310 
Conversion 34% Loan 1961 or after AO} 1103/3 3 4/211 11 
National Defence Loan 3% 1954-58 JJ} 1053 | 216 8|]2 0 7 
National War Bonds 24% 1952-54 .. MS} 102 2 &§ 6i1 es 
Savings Bonds 3% 1955-65 ee FA| 1053] 217 0|2 5 5 
Savings Bonds 3% 1960-70 te MS} 1054 | 2160 10 | 210 0 
Treasury 3°, 1966 or after ar AO} 105 221 27233 =o 
Treasury 2$%, 1975 or after .. AOl 954),212 4 - 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after JJ) 101 | 219 5 
Guaranteed 23% Stock (Irish Land 
Act, 1903) .. ‘ JJ) 101 | 214 5 — 
Redemption 3% 1986-96 .. AO} 111 | 214 1),211 1 
Sudan 44% 1939-73 Av. life 16 years FA} 125 312 VIZh Ss 
Sudan 4% 1974 Red. in part after 
1950 MN| 1174} 3 8 1 ~~ 
Tanganyika 4% Guaranteed 1951- 71 FA} 1054 | 3 15 10 | 2 10 7 
Lon. Elec. T.F. Corp. 24% 1950-55 FA} 1018/2 9 3});2 0 0 
Colonial Securities 
*Australia (Commonw’h) 4% 1955-70 JJ} 112 311 5/2 8 4 
Australia (Commonw’h) 3}% 1964-74 Jj} 110 | 219 1/210 3 
*Australia (Commonw’h) 3% 1955-58 AO} 104xd) 217 8|2 9 4 
tNigeria 4% 1963... bis .. AOM20}xd) 3 6 51210 2 
*Queensland 34% 1950-70 .. “e Jjj 104 13 7 412 2 6 
Southern Rhodesia 34%, 1961-66 Jj} 112 3 2 632 33 
Trinidad 3% 1965-70 oe ue. AO} 108 218 viz Ba 
Corporation Stocks 
*Birmingham 3% 1947 or after... JJj 1003 | 219 8 -- 
*Leeds 34% 1958-62 mS ne Jj} 108 |3 0 2 8 1 
*Liverpool 3% 1954-64 bis MN} 105 |217 2/2 4 3 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase JAJO} 127 Z 45. 4 - 
London County 3% Con. Stock after 
1920 at option of Corporation .. MSJD!} 101 Zi19 $ : 
*London County 34% 1954-59 _.... FA} 108 | 3 410|2 6 7 
*Manchester 3% 1941 or after 3 F Al 101 219 5 — 
*Manchester 3%, 1958-63 : AO} 106xd, 216 7/2 8 3 
Met. Water Board “ A” 1963-2003 AO; 1064 | 2 16 4/210 0 
* Do. do. 3% ‘* B” 1934-2003 — 101 219 5 - 
* Do. do. 3% “ E ” 1953-73.. JJ| 105 |217 212 21% 
Middlesex C.C. 3% 1961-66 ac MS! 1073} 21510|}2 7 4 
*Newcastle 3% Consolidated 1957 . . MS} 1054 | 21610|2 7 6 
Nottingham 3% Irredeemable .. MNI 110 |214 7] - 
Sheffield Corporation 34% 1968... JJ 1164 |}3 0 1 . oe 
Railway Debenture and 
Preference Stocks 
Gt. Western Rly. 4% Debenture JJ| 1244 );3 4 3)| . 
Gt. Western Rly. 44% Debenture .. JJ} 1254] 311 9) — 
st. Western Rly. 5% Debenture JJ) 1374 | 312 9 } — 
Gt. Western Rly. 5% Rent Charge. FA! 1344] 314 4) 
Gt. Western Rly. 5% Cons. G’rteed. MA 1314 | 316 1 | 
Gt. Western Rly. 5% Preference MA; 1203 |} 4 3 0} 





* Not available to Trustees over par. 

+ Not available to Trustees over 115. 

t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date ; in the case of other Stocks, as at the latest date. 
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